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ROM the very heart of Hart- 
ford’s most historic ground rises 


The Travelers Tower. Its shadow 


passes over the sites of the homes 


and the first meeting place of those 
pioneers of three centuries ago. 
The home office of The Travelers 
Insurance Company stands on the 
very spot once occupied by San. 
ford’s Tavern—to which came Sir 


Edmund Andros on the mission 


of removing Connecticut’s valued 
charter. 

This charter hidden for a period 
in the famous Charter Oak, re- 
mained a symbol of Connecticut’s 
desire for freedom. 

Many thousands of policyhold 
ers have found in Travelers Life 
Insurance a charter guaranteeing 
them the independence they wish. 

The Travelers Insurance Com- 


pany, Hartford, Connecticut. 
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“What Would We Do 





do 
New 
vithout 


What would we 
exclaimed 
recently, 
npany? 


along, a 
attorne 


Trust ¢ 


The 


Many a time in iny law clerkship and in 


‘T 


early days of practice,” he continued, 


my 
spent days at a time in the library look 


have 
ing up and making notes 0 
edents with the 
1e single corporation. 


connection 


fication of o1 
We just couldn't 
dle today if we had 


meth 


handle the 


nd buggy xls. 

to organize a com 
in Dakota—or 
all I have to doi 
Trust 


ant 
r 


wadays if Iw 

’ alifornia—o 
Texas anywhere 
phone The Corporation 
the requirements, 
with, and 1 
nd complete 


else- 
{ 
tor 
to 

aheac 


{) 


worl 


the job! 


nestly don’t know what we 
were now to be deprived of this re 
f the modern corporation lawyer.” 


ao ii 
Source 


Wwe 


-how could we ge 
York corporation ~ 
Corporation 


f statutes and prec 
incor px. ration 


busines: 
to go back to those 


in 
Company 
forms and data I need 


hour's time I can go 


would 


When an attorney has all the 
the incorporation of a company, 
tion as a toreign corporation, 
State or territory of the United States, or what 
province of Canada, we will take them at that 
point, and see that every necessary step is per 
tormed—papers filed, copies recorded, notices pub 
lished, as may be required in the state, statutory 
office established and thereafter maintained; in case 
new companies, incorporators furnished, their 
meeting held, directors elected, minute book opened 


papers ready for 
or for its qualifica- 
no matter in what 


t 


lf, before drafting the papers, you wish to study 
carefully the question of the best state for incorpo 
ration of your client's particular business, the most 
suitabie capital set-up or the soundest purpose 
clauses for it, or the most practicable provisions 
for management and control, we will bring you 
precedents from the very best examples of corpora 
tion practice on which to formulate your plans, or 
if u desire, will draft for your approval a cet 
tificate and by-laws based on such precedents 


yo 


uncertain as to the necessity of a 
client's qualifying as a foreign corporation in any 
state, we will, upon submission of the facts, bring 
you digests (with citations) of leading court deci 
showing the attitude of each state involved 
kind of business transacted by your client 


If you are 


sions 
n the 


~ 


In matters of incorporation, qualification and 
corporate representation, the Corporagion Trust 
Company deals with members of the bar exclusively 
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Next Annual Meeting of Association to Be Held at 


Boston During Week of August 24th—Plan and 
Structure for Attractive Program 


Being Studied 


lvice of members of 


’residents of the 


na and 


nual meeting of the 


will be held in Boston, 


during the week of Au- 
week was selected after 
the 
ittee, General Coun- 
Associa- 
and 
the 


Section Chairmen 
ascertain 
country. By 


ance, it appeared that 


ugust 24th would enable 


nient attendance of the 


1 


le number of the lawyers 


st number of the States, 


+ 


1 the early opening of 
s and the de sire of 
motor to New Eng- 
families, and be able 
t later than Labor 


case of the lawyers 

irt work in States dis- 
meng nd, as we is the 
In most communities, 

n the week of August 
made attendance diffi- 

ssible \s to the 1936 
irly, the officers of the 
that the controlling 


should be to 
lawyers of all 


] 


take part in the 


before this Con- 


Details of preliminary plans for the 


Convention week will be developed 


soon. It is probable that the opening 
session of the Convention of the Asso- 
ciation itself will be held on Monday, 
August 24th. 

The President of the Association an- 
nounces that two decisions have been 
made as to the 1936 meeting: 

(1) One of the early events of the 
week will afford an especial opportunity 
to meet and greet all new members 
(those who have joined during 1935- 
36) and all members who are attending 
a Convention of the American Bar As- 
sociation for the first time; and mem- 
bers of the Association may urge 
lawyers to join and to attend, with 
that this 


early acquaintance will be provided; 


assurance opportunity for 
and 

(2) The Association program for the 
week will include a session at which 


an “open forum” will be conducted, 
with full and free opportunity for any 
member of the Association to present 
and discuss, within a reasonable time 
limit, any resolution or matter which 
pertains to the legal profession and the 
purposes and work of the organized 
Bar. 

It is further announced that the 
whole subject of the most effective and 
attractive plan and structure for the 


program for Convention week is being 


629 


re-studied, and the assurance is given, 
with considerable confidence, that the 
program for the 1936 meeting will in- 
clude speakers of commanding interest 
At the 


program 


to American lawyers, same 


time, the Boston will be so 
arranged as to permit adequate discus- 
sion and consideration of the major 
matters which will be before the Con- 
vention at that time. 

It is hoped that members of the Asso- 
ciation will definitely set aside, on their 
1936 calendars, the week of August 
24th, and will make their plans to at- 
that 


The mountain and seashore re- 


tend the convention throughout 
week. 
sorts of the New England States are 
most attractive in August and Septem- 
ber, and there will be an opportunity 
also to visit many localities of great 
The 


notable Tercentenary of Harvard Col- 


historical and literary interest. 
lege will be in progress during August 
and early September, culminating in 
exercises to be held on September 17th 
to 19th. 


New England colleges and schools will 


Alumni and alumnae of other 


also utilize the American Bar Associa- 
tion meeting as an opportunity to re- 
visit those institutions. 
of the 
motor to New England, with their fam- 


Many members 


Association are planning to 


ilies, for the Boston meeting, and to 
spend some time at New England re- 


sorts. 


Association Committee at 
Work on Law List Problem 

Recognizing the fact that the publica- 
tion and distribution of law lists and 
legal directories has in the past pre- 
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sented many troublesome questions, thi 
Executive Committee of the American 
Bar Association has authorized the 
appointment of a special committee to 
study and report on all phases of the 
subject that affect the public interest 
and _ the 
The committee is composed of the fol 
members: Earle W Evans, 
sank Building, Wichita, 
Arthur E. Suther 


members of the profession. 
lowing 
First National 
Kansas, Chairman; 





land, Union Trust Building, Rochester, 


New York; George B. Harris, 2672 
North Moreland Boulevard, Cleveland, 
Ohio; John G. Jackson, 15 Broad 
Street, New York City; William | 
Ramsey, 816 Omaha National Bank 
Building, Omaha, Nebraska Hon 
\. K. Gardner, Judge, United States 
Circuit Court of Appeals, Huron, South 


Dakota; W. H. H 
remple Building, Kansas City, 


Piatt, Grand Avenue 
Missouri 


Executive Committee Mid-Winter Meeting to Be in 
Chicago—Official Changes 


HE annual mid-winter meeting of 

the Executive Committee of the 
\merican Bar Association vill be held 
in Chicago at a January date to be 
fixed and announced not later than No- 
vember first. 

The General Council of the Associa- 
tion will meet in Chicago at the same 
time. 

It is expected that this joint session 
better and 
i the 


will act upon plans for a 
more representative organization « 
American Bar, so that a definite plan 
thereafter, for 
action of the 


can be submitted soon 
the consideration and 
lawyers of the United States 


x a 
Richard S. Bentley, of the firm ol 


Potter and Chi- 
as Assistant Sec 


Cassels, Bentley 


cago, has resigned 


retary of the Association, after ten 
years of service, in order to devote hi: 
attention to Committee work in one of 
the fields of law in which he is engaged 
Under the policy of the 


Bentley 


in practice. 
Association this year, Mr. 
could not be appointed to a Committee 
while an officer of the Association, and 
he accordingly tendered his resignation. 

In accepting his resignation, the 
President of the Association expressed 
its appreciation of his diligent and de- 
voted service during the past decade, 
and assured him of the cordial esteem 
of the members in whose behalf he has 
given so freely of his time and abilities. 

Mr. Bentley will serve on one of the 
Committees of the Association during 
the coming year. 

The Executive Committee of the As- 
designated Mr. Curtis 
York as 
\ssociation, to fill the 


sociation has 
Shears of New 
retary of the 
vacancy created by the resignation of 
Mr. Bentley. He will serve during the 
balance of the present Association vear. 


Assistant Sec- 





Mr. Shears is a graduate of the U. S 


Naval Academy at Annapolis, and 
served in the U. S. Navy. He holds 
the degree of J. DD. from New York 


University. He is an Assistant United 
States Attorney for the Southern Dis 
trict of New York, and has tried im 
portant cases in that office 

He has been active in the organiza 
tion and work of the Junior Bar Se¢ 
tion of the American 
and was the first New York State Chair 


Bar Association, 


man of the Junior Bar In Los Angeles 


he was elected the member tor the 


Second Circuit of the Council of the 
Junior Bar Section. He has served for 
several years as a member of the New 


York \ssociatio1 


Committee on 


County Lawyers’ 


Professional Ethics 


Curtis C. SHEARS 
Assistant Secretary of Association 
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Knotty Questions at Recent 
Torts Conference 


[ the recent Torts conference of 
the (American Law Institute ther: 
arose, among many 


others, two pat 
ticularly interesting and difficult que 


tions concerning the law of Deceit 


One is that concerning liability for 
misstatement of one’s intention In 

leading English case in which the que 
tion arose the court stated that a stat 
of a man’s mind is as much a fact as 
the state of his digestion. Theoretically 
it would seem therefore that any con 
scious false misstatement of one’s inten 
tion might be the basis for an action in 
deceit if the intention was a material 


fact and the person to whom it wa 


misstated relied upon the 


| misstatement 


to his damage This view seems well 
established 


Qn the othe ind, the Statute of 


Frauds in every State requires written 
kinds of con 
Shall 


this policy, worked out through legisla 


memoranda of certain 


tracts if they are to be enforced 


tion for nearly three hundred years, be 


rendered nugatory by permitting a man 


1 


to recover damages in deceit when he 


alleges that a promisor never intended 


to keep his promise upon the same 


state of tacts as that which would deny 
a recovery On a promise itself because 
iting? The 


y a difficult one and 


It Was not expressed in wt 
question is obvious! 
the task of M1 


ates was to find a 


Bohlen and his assoct- 


Satistactory state 
ment which should allow recovery, 
where in fairness there should be a 


recovery and at the same time observe 


conditions laid down by legislatures 
enacting the Statute 


ern certain situations 


»f Frauds to gov- 


Another interesting and difficult prob- 


lem was that of justifiable reliance by 
a party upon tl 
other. 
in this day is to refuse 


e representations of an 
The clear tendency of the cases 
the defense to 
the defendant who has consciously 
ground that the 
victim could have found out the truth 


misled another on the 


of the false statement if he had made 
a careful investigation himself. Courts 
have felt, to an increasing degree, that 
it did not lie in the mouth of one who 
had deceived another to say that the 
victim could have prevented the loss it 
he had been somewhat smarter, or more 
careful. On the other hand, it is still 
perfectly clear that the one who says 
he relied upon a statement, the falsity 
of which was perfectly discernible then 
and there, cannot be heard to complain 
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e fail t ke use of what his eyes the buyer make the trip before he buys 
ears should have told hin or may he rely upon the seller's repre 
rhe difficulty is to fix the line where  sentations? Or suppose only the expert 
rule leave f and the other begins. horseman would have discovered the 
ne buys rom a seller which defect and the buyer is not an expert 
epresente the seller to be sound horseman? The drawing of the line 
b, and v has only three legs, among these difficulties so that adequate 

he horse stands before the parties protection will be given to persons who 
ng their sion of the transac- rely upon representations made by 
bviou t buyer cannot com- others, without affording opportuni- 

of what s eyes should haye_ ties for perjured claims upon the part 
ippose the horse is of disappointed buyers, is an interest- 

ile away, must ing and puzzling problem to work out 


President Takes Step to Broaden Participation in 
Committee Work — Considerations of Distance 


Disregarded—Junior Bar Members Named 


ONCER the Standing and also made manv changes in Committee 
C Special mittees for the pres- memberships on the same basis, al- 
t Associat ear, the President of though seeking to preserve continuity 
e America r Association made the of work in each instance. These re- 
lowing I placements have involved no dissatis- 
The Cor ttees tor this Associa faction with the fine service rendered 
eat pract cally complete by those who have been so long in these 

Some of them have been functioning posts; and in several instances, men of 
ve eek Those for which all outstanding ability have, upon theit 
ceptances é it been received will own initiative, stepped aside to give 
e publishe the next issue of the others an opportunity for membership 
irnal The sole purpose has been to enlarge 
In mak these appointments, | the participation in our work, In the 
ave sought to give to a larger number special case of the Committee on the 
t intereste iwyers an opportunity to (Coordination of the Bar, I have asked 
gage ! sociation work Phe Mr. Chandler to continue as Chairman, 
trength and representative character jy view of the prospect that the work 
fa Bar A — depend largely of the Committee will come to fruition 





mittees on Coordination, Unauthorized 


Practice of Law, Legal Aid Work, 
Publicity, and other subjects of espe- 
cial interest to the younger lawyers. 

“In some years, reasons of economy 
have prompted the selection of some 
Committees from among the lawyers in 
a particular section of the country 
Generally speaking, I doubt if a repre- 
sentative participation in the policies 
of a Nationwide organization can be 
secured unless distances are disre- 
garded. I have tried to pick the best 
men available, wherever their offices 
may be situated, and to make the Com 
mittees representative of the whole 
country. 

“At the same time, on the law of 
some major subjects of National im 
portance and interest, it does not seem 
that a five-man Committee can, within 
its own personnel, ascertain and reflect 
the opinion and experience of the 
lawyers in forty-eight States. We 
need some machinery for bringing into 
the picture, and to make available to 
these Committees, the advice and the ex- 
perience of the lawyers who are dealing 
with these subjects, in the organized 
Bar of all the States, and not merely 
the five States represented on the Com 
mittee. With the advice and aid of 
such a coordination of the judgment 
and practical experience of the organ 
ized Bar of all the States, a Committee 
of the American Bar Association can 
speak and act with an enhanced cer- 
tainty and authority. The Executive 
Committee of the Association has 
authorized experimentation along these 
lines, and a further announcement will 


Committees 


po the number “ able sr ote ” e within the vear 
pee cit ee woe a “Members of the Junior Bar Confer- 

se ts work. We cannot oe have been appointed to the Com- be made soon.” 
expect first-¢ r awvers t come iong 

tances t ir conventions as spec 

tors Beside the Association wor! 

“ie becuse ae cal Progress on the New Supreme Court Rules 

Oo proade thie articipation in 

ommitte it seemed advisable Urged to Send in Results of Work to Date—First 
aie ‘ae ae pert ce ge ren te Tentative Draft Probably Ready Early in Fall 
ficial posit 


and duties in the Asso CTIVE and enthusiastic work on 
ers, members of the A the part of the hundreds of 
xecutive lawyers constituting committees ap- 
men. With the endorsement of a large pointed by the United States Circuit and 
reneral Council, it has District Judges in all parts of the coun- 
ilso seemed undesirable to appoint gen- try is furnishing valuable material for 
t ittees the members of use in the preparation of the tentative 
the Genera uncil, although I do not draft of the new Supreme Court rules 
creating a single and simplified form of 
le rule action for proceedings in law and 
| seemed equity in the Federal Courts. 
f Com Much of this important material has 
um- already been sent in and is being made 
three or use of by those now engaged in the 
1e many preparation of the tentative draft. Sug- 


lation, as 


ttee, or Section 


170TITV Ir tine 


tour years 





well-qualific wvers who seek to be of gestions as they come in are formulated 
ervice in t \ssoci [ doubt if a and analyzed by the Special Assistant to 
Committe rman should serve the Attorney General and forwarded by 

re tl ‘ ‘ ve perhaps him to Dean Clark of Yale University, 


under exceptional circumstances. I have Reporter and Draftsman for the Advi 





sory Committee of the Supreme Court 
Dean Clark has for some time had a 
research force of nine men, composed of 
law teachers and practicing lawyers, do- 
ing preliminary work in drafting the 
proposed rules. 

The Advisory Committee urges all 
committees who may not already have 
done so to send in the results of their 
work to date, so that there may be full 
consideration before the first tentative 
draft is completed, in order that the 
views of the Bar on this important mat 
ter may receive the attention to which 
they are entitled and furnish the assist- 
ance which they are so well fitted to 
provide. 

It is expected that the first tentative 
draft will be ready for presentation to 
the Advisory Committee early in the 
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fall. The Committee will then meet to 
consider and revise the draft, after 
which it will be submitted to the Su- 
preme Court. When the Court decides 
it is in proper form for the considera- 
tion of the Circuit and District Court 
Committees, it is expected that the Su- 
preme Court Advisory Committee will 
arrange a plan for the submission of 
the tentative draft to the Bar at large 
through the District Committees. Inci- 
dentally, it may be stated even at this 
early stage that it is really astonishing 
to what an extent professional opinion 
seems to be running in a common chan- 
nel. Nearly everybody seems agreed 
that the General Equity Rules should be 
adopted as the backbone of the new 
rules and that to them should be added 
a composite of the best of the Code pro- 
visions of the several States 
Practically ever since the legislation 
on the subject was passed by Congress 
work has been going forward on this 
great project, which means so much to 
the administration of justice in the Fed- 
eral Courts and probably, by way of ex- 
ample, to the State tribunals. The ap- 
pointment of the Advisory Committee 
by the Supreme Court and its organiza- 
tion meeting in Chicago have been 
noted in previous issues of the Journal. 
The active work had been started some- 
what before, however, by a letter from 
Attorney General Cummings to the 
Senior Judges of the Circuit Courts of 
Appeals, asking for the formation of 
committees in each circuit to consider 





and report their views as to rules for 
civil actions on the law side of Federal 
Courts. 

When, a little later, the Chief Jus- 
tice announced that the Supreme Court 
had decided to provide for rules applic- 
able to a single action covering both 
law and equity cases, the Committees 
were asked to broaden their investiga- 
tions accordingly. But the Attorney 
General took care to point out that what 
had already been done with reference to 
rules for actions on the law side was 
important for the broader project, and 
to urge the Committees to send in their 
suggestions as to such actions without 
delay. 

Letters have also been sent to the 
Federal District Judges asking for sug- 
gestions as to which of the present 
District Court rules have worked well 
and should be incorporated into the new 
rules. 

Suggestions will also be appreciated 
from any member of the Bar. They 
should be submitted to one of the Dis- 
trict Committees, and at the same time 
two copies should be mailed to Edgar 
B. Tolman, Special Assistant to the At- 
torney General in re Federal Procedure, 
Room 5211 Department of Justice Bldg., 
Washington, D. C. 

The material thus being secured and 
that which may hereafter be received 
from all sources furnish a guarantee 
that the views of the Judiciary and the 
Bar will have due weight in the tenta- 
tive and final formulation of the rules. 


Canadian Bar President Suggests American Law Insti- 
tute Plan Might Be Followed in Canada—Common 
Problems Facing Profession in United States 
and Dominion 


HE American Law Institute was 

held up as an undertaking which it 
might be well for Canada to follow in 
the address at the Annual Meeting of 
the Canadian Bar Association, deliv- 
ered by President Isaac Pitblado, K.C., 
LL.D. 
speaker had dealt with the complexity 
of Canadian law which, he declared, 
rendered it a difficult and laborious task 
even for the most learned lawyers to 


The suggestion came after the 


find out what the law is on many legal 
The American Law _ Insti- 
tute, according to President Pitblado, is 
dealing with the problem by producing 
restatements of various branches of the 
law which set out in direct and posi- 
tive language what the law is, in the 
effort “to bring order out of the chaos 
of some six centuries of accumulation 
of judicial precedent.” 

But the complexity of the law is not 
the only problem which the 


problems. 


profession 





in Canada and the United States appear 
to have in common, if we are to judge 
from the report of the recent meeting 
contained in the September issue of the 
Bench and Bar, a legal newspaper of 
Canada. They have their Commission- 
ers on Uniformity of Legislation, and 
President Pitblado called attention to 
the fact that they have already prepared 
seventeen uniform acts, some of which 
have been enacted in all the English 
provinces, while others have been ac- 
cepted to a greater or less extent. The 
crime problem is also evidently with 
them as with us. At the recent meet- 
ing kidnapping came in for special at- 
tention, and the Committee on the 
Administration of Criminal Justice rec- 
ommended heavier penalties for that 
offense. The Association responded by 
voting in favor of whipping in addition 
to penitentiary imprisonment, but re 


jected a proposal to increase the 


imprisonment of 
Insanity as a defenss 


present maximum 
twenty-five years. 
in criminal cases was another problen 
which was discussed, and a proposal t 
amend the Criminal Code on this sub 
ject was adopted. 
Still another 
pears to be the protection, of the pro 
tl 


common problem ap 


fession against e encroachments of 
unqualified persons. The report of the 
Committee of the 
strongly 


Junior Bar protested 
against this invasion of the 
legal field and recommended that prac 
tical means be adopted to acquaint the 
public with the 
can and do re 


services which lawyers 
er. One of the ad- 
dresses at one of the main sessions was 
devoted to the same theme. Hon. R. L 
Maitland, K.C., spoke on “Maintaining 
the Professions,” and declared that 
something should be profes 
sional men to maintain their professions 


done by 
free from unfair interference and un 
ethical, untrained, and, in many cases 
etition. 

It will interest the 


unscrupulous comy 
(American reader 
to learn that Canada has also its pe 
culiar constitutional problems, as indi- 
cated by the report of the Committee 
on Noteworthy Changes in Statute 
Law. This report pointed out that a 
feature of legislation 

tutional 
increased overlapping in both measures 


, from the consti 
viewpoint, is the apparently 
and services between the Dominion and 
Provinces. It states that this duplica- 
tion of services “whether in the matter 
of lending money to farmers, in the mat- 
ter of regulating companies, or in the 
matter of agricultural research, or in 
many other matters, is undoubtedly one 
source of great waste in the Dominion 
and, along with the uncertainty of juris- 
diction itself, is lending weight to the 
current thought that there must be 
some overhauling of the British North 
America Act.” There is certainly a 
familiar ring in the statement in the 
same report that this year’s legislation 
again impresses on one the apparently 
irresistible iment of govern- 
ment on areas which not so long ago 


encroacl 
were the admitted domain of privat 
enterprise. 

International law is far from an 
academic subject to the Canadian pro- 
fession, and the account of the meeting 
in the 
attention to the reference to the Italo- 


Bench and Bar gives special 
Ethiopian dispute and the outline of the 
treaties relating to it, in the report of 
the Committee on International Law. 
Hon. N. W. Rowell, past President of 
the Association, who will be pleasantly 
remembered as the guest of the Ameri- 
can Bar Association some years ago, 
spoke to this part of the report, declar 
ing that the large issue in the situation 


was whether it would break down the 
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stitutions of law and order estab 
hed after the great war, or whether 


Id preserve them and 





void a p catastrophe. 
Americ s will be interested 
know er things w 1 the 
nadi n is talking about 
nd these are wn in the subjects of 
e addresse at the recent meeting 
e address of Mr. Maitland on “Main 
taining the fessions” has already 
been referre t Mr. Vincent Mac 
Jon ild del \ all ad Ire SS Ol Ne ol} 
ent Acti ¢ Leg lature in 
ch, i tl ngs he ele ed 
the leg en irising out the 
gligent ¢ n of motor vehicles 
The Honor Mr. Justice H. H 
avis, of the preme Court of Canada, 
poke on “The Lawyer as a Student.” 


Honorable Arthur Vallée, K.C., Baton 


Province of Quebec, 


elivered an address on “Duplication of 
\ccident Insurance Inde tie 
Idit report vf the 1 
ittees were ssed by various mem 
bers 
The tra of the international 


fraternity of the profession was main- 
tained at the recent meeting. Sir Boyd 
Merriman, President of the Probate, 
Divorce and Admiralty Division of the 
High Court of Justice in England, was 
representative of the 
lawyers of the United Kingdom, and de- 
livered an address dealing with the de- 
velopment of the Admiralty Court in 
England from the earliest times. Hon 


present as a 


\V. L. Ransom, President of the Ameri- 
can Bar Association, was also present, 
representing the legal profession in the 
United States. 


at one of the main sessions on “The 


He delivered an address 


Future,” 
which is printed in this issue. Both Sit 
Boyd Merriman and President Ransom 


Organized Bar Faces the 


were made honorary life members of 
the Canadian Bar Association by a 
unanimous vote. 

Montgomery, K. C., of 
Montreal, was 


George H. 
unanimously elected 
President of the Association, and Hon. 
H. H. Davis, Justice of the Supreme 
Court of Canada, was elected Vice- 
President 


Washington Letter 


“Teaching” Communism 


‘é EREAFTER no part of any 
appropriation for the public 


chools shall be available for the pay- 
ment of the lary of any person teach- 
ig or adv t communism.” This 
rider” wa Ided to the appropriation 
bill for the District of Columbia. The 
Corporation Counsel of the District 


as rendere opinion to the Board 


§ Education, which was approved by 
the District ‘ wherein 


quoted. 


ommissioners, 
he interpreted the expression 
The general interest which seems to be 
attaching to tl ( pinion is indicated by 
he report that the United States Office 


+ 


¥f Education will publish it for circu- 


. ' 1 


ition to sci 


ntrv. probablv in the October 


authorities throughout 
1 
§ “Scl 1 Life” to be out about 


October 20t! 


, 
the cot 
oO 


sue 


One of the primary elements of the 
pinion, of course, is a definition of the 
vord “teac!l The Corporation Coun- 


sel continues: “The mere recitation or 
study of factual data is not the ‘teach- 
ing’ prohibited by this statute. But I 
am also of the view that any shadow 
support of communism 
reasonably to be drawn 
+h recitation or study, is pro- 
gist of the opinion ap 


excerpts following, 


which, however, are not all in the same 
order as therein. 

“There is a vital difference here be- 
tween ‘teaching’ and ‘teaching about.’ 
To state that communism exists is not 
to ‘teach’ it. To state what Communists 
believe is not to ‘teach communism’ 
within the meaning of this statute, pro- 
vided that the method or manner of 
statement does not imply approval.” 

The word “advocate” was defined as 
meaning to plead for, or to urge the 
adoption of. The word “teach” was 
found to be much more difficult to in- 
terpret within the exact intent of Con- 
It was said that, clearly, any 
teaching of communism which has for 
its purpose or its intended effect the 
nurture, training or the indoctrination 
of the pupils in communistic thought is 
forbidden by this statute. 

The opinion states that communism, 
as used in this enactment, refers to the 
governmental forms and theories of the 
present-day Communist parties compos- 
ing the Internationale. Chief among 
their economic and political tenets were 
stated to be: Abolition of private own- 
ership of property and the substitution 
of a system of common ownership, con- 
trol of the government by the prole- 
tariat (wage earners without property), 
that is, a dictatorship by the proletariat, 
and destruction of present systems of 
government and the substitution there- 


gress. 





for of other systems adapted to the 
theory of proletarian dictatorship. 

“These tenets are, of course, directly 
opposed to the established American 
system, which includes among its prin- 
cipal bases private ownership of prop- 
erty, governmental control by a major- 
ity of all classes, periodically expressed, 
and a governmental system, legislative, 
executive and judicial, designed to func- 
tion in accordance with these concepts, 

“The intent in the 
present statute was obviously directed 
to the protection of this system against 
internal attack.” 

The Corporation Counsel further 
said: “Obviously, Congress did not 
mean to prohibit comment or instruc- 
tion which is adverse to communism, 
that is, teaching against it. Neither 
does it seem to me that the congres- 
sional intent reaches to the recital, with- 
out any shadow of favor or support, of 
factual data, whether historical, eco- 
nomic or political.” It was stated that 
the ‘ course” for school 
authorities to follow “is to avoid close 
cases, by intrusting such teaching only 
to those not likely to impinge upon the 
forbidden territory.” 

The opinion continues: 
we have a freedom of the press for the 
uncensored reporting of world news and 
che untrammeled expression of editoria! 
opinion, no cause can well be served 
by an attempt to suppress factual data. 

“The danger to be apprehended 
breeds in ignorance and not in knowl- 
edge. The mere failure of public school 
teachers to mention communism would 
not prevent their pupils from knowing 
that such a school of thought exists. 
This was not the purpose of Congress. 
That purpose was to protect the Ameri- 
can system from an insidious internal 
attack through the Government-sup- 
ported public school system. Advocacy, 
and not information, is the objective of 
the statutory mandate.” 


Important Matters Confronting 
the Supreme Court 


congressional 


‘only safe 


“So long as 


Important cases involving various 
aspects of the Administration’s program 
will confront the Supreme Court when 
it convenes for the October term. 

The possibility of a decision interpret- 
ing the so-called “General Welfare 
Clause” is presented by United States 
vs. Butler et al., Receivers of the Hoosac 
Mills Corporation. The Solicitor Gen- 
eral of the United States has himself 
described the questions involved as “of 
the utmost public importance.” 

The questions presented in the case, 
according to the Government’s petition 
for certiorari (United States Law 
Week, Sept. 3), are “whether the pro- 

(Continued on page 685) 
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WILLISTON ON CONTRACTS 


We are receiving so many inquiries lately concerning the new 
edition of WILLISTON ON CONTRACTS that we feel that in 
all fairness to the Bar and to the Law Book trade, we should pub 
licly state that the work has been in active preparation for the 
past five years and that a large amount of the material is alread) 


in the printer’s hands. 


This new edition is being prepared jointly by Professor 
Williston who, as you know, was the Reporter for the committee 
on the Restatement of the Law of Contracts and Professor George 
Thompson of Cornell, a member of the committee on the Restate 


ment of the Law of Contracts. 


If you contemplate purchasing the present edition at this 
time, you may still do so to good advantage. Purchases of the 
present edition, when made on or after September 15, 1935, will 
be entitled to an allowance of 75% of the purchase price of the 
present edition against price of the new edition when the latter 


appears and is offered for sale, provided the present edition has 


been paid for in full. 
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THE INHERENT POWER OF THE JUDICIARY 


ecisions and Declarations of Courts throughout the United States Show That the Judi- 
ciary Has Claimed and Exercised an Inherent Judicial Power of Wide and Ex 
panding Extent—Historical and Constitutional Bases for Such Exercise— 
Tremendous and Beneficial Results Which May Be Accomplished 
by Release of Unused Judicial Potency* 


By HENRY 


M. DowLInG 


Vember of the Indianapolis Bay 


still under fire. The 
them is chronic; but 


OURTS and lawvers are 
public's complaint against 


ist few vears, the attacks have become 
nore acu There is an increasing outcry against the 
delays of the law; against the administration of the 


criminal law and the part attorneys have taken therein. 

\mbulance chasing” and professional advertisements 

their share of denunciation, and the claim 

the bar has lost or is losing its prestige, 
because of misconduct of certain of its members. 

\ cursory examination of the list of articles re- 

hed the leading magazines of 


cently published in some ot 
liscloses the following, all relating to our 


come in f 
is made that 


the countt 


professiot Guardians of Crime,” American Maga- 
ine: “Law Lags Behind,” Christian Century ; “Clean- 
ing the Courts,” Atlantic; “Deception According to 
Law,” Nat “Humpty-Dumpty Rule in Law,” At- 


lantic; “Bar for Sale,” Nation; “Loophold Lawyers,” 
Saturday Evening Post; “Dollar Grabbers at the Bar, 


Outlook: “Lawyers on the Loose,” Forum; “Can a 
Lawyer be a Gentleman?” Outlook. 

Scarcely a week passes, but some newspaper 
launches broadside against the bar. Sometimes a 


priest or minister goes wrong, and even a physician or 
educator has been known to commit a crime, but the 
press makes no general attack upon the ministry, the 
teaching profession or the medical fraternity because 
of these specific instances. But with the bar it is 
different: the public deems the legal profession, as a 
whole, is besmirched by the misdeeds of a comparatively 
few conspicuous wrongdoers who are its unworthy 
members 

Nor is this denunciation unreasonable, from the 
public’s viewpoint. It, correctly or incorrectly, believes 
the bar could purge itself if it would, but it does not 
wish to do so. Furthermore, the infrequency of dis- 
harment proceedings and investigations of professional 
malpractice is noticeable ; the percentage in Indiana, for 
the five year period between 1929 and 1934 being 8/10 
to 1,000 members of the bar; as against 10, 11 and 12 
in some other states. The methods for disciplining 
the derelict members are cumbersome and ineffective, 
and the legislatures, composed largely of lawyers, do 
not show great eagerness to right the situation; as 
was evidenced by the cool reception accorded by recent 
General Assemblies to reform measures submitted by 
the Indiana State Bar Association. 

These are counts in the indictment; but the law- 
yer also has his complaint against present conditions. 





He sees the practice of law, in and out of courts, going 
*Address delivered at the Annual Meeting of the Indi- 
na Bar Association, held at French Lick, Sept. 6 and 7 
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more and more into the hands of trust companies, auto- 
mobile associations, protective associations, collection 
associations, adjustment concerns, hospital councils, in- 
corporated law-dispensers, and other lay agencies, and 
when he raises his voice against them he is met with the 
cry of “monopolist,” “self-seeker,” and “dog-in-the- 
manger.” 

The condition in which the bar finds itself is any- 
thing but satisfactory ; and the unhappy fact is, that the 
bar, of itself alone, can do little to better conditions. 
Its main reliance in that direction must be upon co 
operation with the courts. There were courts cen 
turies before there were lawyers; but today, the bench 
and bar are so intimately related that the problems of 
one are the problems of the other; and the courts, aided 
by the bar, hold the key to the solution of those prob 
lems. 

Nor have the courts been backward in declaring 
their right to help improve the situation, by supervis- 
ing and disciplining the bar, and at the same time safe 
guarding its traditional rights. In doing so, the bench 
has claimed what it calls its inherent powers, independ 
ent of legislative grant. The courts do not place them 
selves above the State or Federal Constitutions, but, as 
one of the three great departments of government, they 
assert independence under those constitutions. They 
deny the right of legislative dominance, but they do 
not deny the right and advantage of legislative co- 
operation in rendering the judiciary more effective. 

This claim of inherent judicial power is no novelty. 
In a variety of instances, wholly dissociated from 
visitorial authority over the legal profession, the courts 
have exerted powers never expressly bestowed upon 
them by constitution or statute; powers pertaining to 
their own procedure,’ the physical surroundings and 
appointment of their court rooms,* the punishment for 





1. People v. Callopy, 358 Ill. 11,193 N. E. 634, 639; People 
v. Cowdrey, 196 N. E, 838 (Ill. Sup.); Ex parte Sturm, 152 
Md. 114, 136 Atl. 312, 51 A. L. R. 356 (forbidding taking of 
photographs in court room); Diggs v. Diggs, 196 N. E. 858, 
859 (Mass.); Brandon v. Carter, 119 Mo. 572, 581, 24 S. W 
1035, 41 A. S. R. 673, 674 (control over trusts); Matter of 
Steinway, 159 N. Y. 250, 265 (mandamus to aid stockholder) : 
State v. Townley, 67 Oh. St. 21, 65 N. E. 149, 93 A. S. R 
636 (oaths administered to witnesses) ; Ex parte Thomas Tay- 
lor, 110 Tex. 331, 220 S. W. 74, 9 A. L. R. 963 (honoring 
letters rogatory); Dallas v. Wright, 36 S. W. (2d) 973, 77 
A. L. R. 709, (Tex.) (ancillary equity powers), 7 Ruling Case 
Law, p. 1033; Contra, see License to Practice Law, 67 W. Va 
213, 242, 67 S. E. 597, dissenting opinion.) 

2. Ex parte Mayor of Birmingham, 134 Ala. 609, 33 So. 13 
(preventing disturbing noises during court sessions); Dahnk« 
v. People, 168 Ill. 102, 48 N. E. 137 (court’s quarters) ; City 
of New Orleans v. Bell, Sheriff, 14 La. Ann. 214 (same) 
State v. Davis, 26 Nev. 373, 68 Pac. 689 (court room equip 
ment) ; Commissioners v. Hall, 7 Watts (Pa.) 290 (board and 
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contempt of their authority,* and in many other 
matters.* 

When the question relates to the inherent author- 
ity of the courts over conduct of members of the 
bar, the judiciary unhesitatingly declare in favor of 
their inherent power,’ though the legislature has not 
seen fit to expressly grant it,® a typical instance being, 
the permission accorded by a court to attorneys from 
other states to participate in specific litigation, without 
complying with the general terms for admission pre- 
scribed by the legislature.’ 

Among the situations where this inherent authority 
over membership of the bar has been claimed are the 
admission, suspension, disciplining and disbarment of 
attorneys ; for these, no legislative pe *‘rmission is con- 
sidered requisite; and if a statute exists, it is not re- 
garded as exclusive in its provisions.® 

While the courts thus freely use the term “inherent 
power,” they do not always define it. It may signify 
an authority asserted over and above, and independ- 
ent of, the constitution. If so, the claim is unwar- 
ranted.°® 

Or it may mean the right of the court to act in 
a matter left untouched by the legislature; but where 
the statute, when enacted, will override the court; in 
which event, the “inherent power” amounts to little or 
nothing.’® 

Or, again, the term may connote what is essential 
to the existence, dignity and functions of the court as a 
constitutional tribunal and from the very fact that it is 
a court,!! in which case the power may be described 
either as “implied,” “essential,” “incidental” or “in- 
herent ;” always understanding that it is a necessary 





lodging for jurors); Surveyors v. Wingfield, Judge 27 Gratt 
(Va.) 329, 335; Belvin vy. Richmond, 85 Va. 574, 8 S. E. 378, 
1. L. R. A. 807 (same); in re Janitor of Supreme Court, 35 
Wis. 410, 418-419 (appointment of janitor) ; In re Court Room, 
148 Wis. 109, 121 (court quarters) ; in re Lyman, 55 Fed. 29, 
42 (court’s quarters). 

3. Little v. State, 90 Ind. 338; Hale v. State, 55 Oh. St. 
210, 45 N. E. 199, 60 A. S. R. 691, 36 L. R. A. 254. 

4. Schwelzel v. Board of Comrs., 16 Idaho 32, 100 Pac. 106, 
133 A. S. R. 89, 21 L. R. A. (N. S.) 199; McQuigan v. R. R. 
Co., 129 N. Y. 50. 

5. People v. Peopies Bank, 344 III. 462, 176 N. E. 901, 906 
(lower court’s authority over bar not exclusive of Supr. Ct.) ; 
in re Egan, 22 S. Dak. 355, 117 N. W. 874 (legislative grounds 
for disbarment not exclusive); in re Burton, 246 Pac. 188 
(Utah) ; in re Morse, 98 Vt. 85, 94, 126 Atl. 550 (practicing 
without authority) ; in re Ole Mosness, 39 Wis. 509, 20 Amer. 
Rep. 55 (forbidding practice by non- -resident attorney). 

6. Ex — Steckler, 179 La. 410, 419, 422; State v. Harber, 
129 Mo. 294, 315; 31 S. W. 889; State ex re] v. Ray- 
nolds, 22 x "Mex. 1, 158 Pac. 413; In re Simpson, 9 N. Dak. 
379, 83 N. W. 541; Rhode Island Bar Assn. v. Automobile 
Service Assn., 179 Atl. 139, 141, (R. I. 1935). 

7. Freeling v. Tucker, 289 Pac. 85, 86 (Idaho). 

8. In re Durant, 80 Conn. 140, 147; In re Randall, 11 
Allen 472, 473, 479; Bar Association v. Casey, 211 Mass. 187, 
97 N. E. 751, 39 L. R. A. (N. S.) 116; in re Carver, 224 
Mass, 169, 172, 112 N. E. 877, 879; In re Ulmer, 268 Mass. 
373, 167 N. E, 749, 755; In re Opinion of the Justices, 279 
Mass. 607, 180 N. E. 725, 727, 81 A. L. R. 1059; In re Opinion 
of the Justices, 194 N. E. 313 (Mass. 1935); State ex rel v. 
Reynolds, 252 Mo. 369, 380, 158 S. W. 671; In re Bar Assn., 
109 N. J. L. 275, 278, 160 Atl. 809; State v. Winton, 11 Ore. 
456, 50 Amer. Rep. 486, 5 Pac. 337; In re Lambuth, 18 Wash. 
478, 480; State ex rel. Circuit Court, 193 Wis. 132, 214 N. W. 
396; Rubin v. State, 194 Wis. 207, 216 N. W. 513; C. M. etc. 
R. Co. v. Wolf, 199 Wis. 278, 289; In re Richards, 63 S. W 
(2d) 672; (Contra, in re Waugh, 32 Wash. 50). 

9. In re Cannon, 206 Wis. 374, 393, 240 N. W. 441. 

10. Re applicants for license to practice law, 143 N. C. 1 


55 S. E. 635, 10 L. R. A. (N. S.) 288. 


11. Re applicants for license to practice law, 143 N. C. 
1, 55 S. E. 635, 10 L. R. A. (N. S.) 288. 














adjunct to such courts as the constitution has seen fit 
to create.** 

It is in this latter sense that we shall use the term, 
as such is the meaning usually attached to it by the 
courts. 

Acting under what they conceive to be their con- 
stitutional rights as an independent factor in the gov- 
ernment, and by virtue of their “inherent power,” the 
courts have declared what constitutes the practice of 
law, although the legislature may or may not have at- 
tempted to define it.'* 

In so doing, the courts hold that “law practice,” 
though perhaps incapable of exact and _ all-inclusive 
definition, embraces much more than the trial of cases 
in court ; in fact, it is recognized that a large proportion 
of law practice takes place in the attorney’s office and 
never reaches a court room nor falls under the eye 
of a judge. 

It is on this ground that it has been held, under 
the inherent power of the courts, that the latter may 
forbid a corporation to “practice law,” although the 
offender does not appear in court proceedings ;'* for the 
reason that, in the nature of the case, a corporation can- 
not comply with the moral and intellectual qualifications 
exacted of individual members of the bar,’® and when it 
acts for a patron through its attorney, the latter is 
under a divided allegiance to the client and to the cor- 
poration which pays him ;** or the corporation itself may 
have a selfish interest to subserve, not consistent with 
its undivided duty toward the client.*’ 

The court, in condemning practice of law by cor- 
porations, acts not only for the protection of clients but 
in aid of worthy members of its own bar who would 





12. In re Simpson, 9 N. Dak. 379, 404, 83 N. W. 541; 
In re Bruen, 102 Wash. 472, 475, 476, 172 Pac. 1152; In re 
Cannon, 206 Wis. 374, 393, 240 N. W. 441. 

13. People v. Merchants Protective Corp., 189 Cal. 531, 
534, 209 Pac. 363; Proper v. California Protective Corp., 76 
Cal. App. 354, 244 Pac. 1089; Boykin vy. Hopkins, 174 Ga. 
511, 162 S. E. 796; Re Eastern Idaho Loan Etc. Co., 49 Idaho 
280, 288 Pac. 157, 73 A. L. R. 1323; People v. Schreiber, 250 
Ill. 345, 95 N. E. 189, 191; People v. People’s Bank, 344 III. 
462, 176 N. E. 901; People v. Assn. of Re “ Estate Taxpayers, 
354 Ill. 102, 187 N. E. 823; People ex rel. v. Motorists’ Assn., 
354 Ill. 595, 188 N. E. 827; Eley v. Miller, 7 Ind. App. 529, 
535, 34 N. E .836, 837; In re Opinion of the Justices, 194 N. E 
313 (Mass.); Re George H. Otterness, 181 Minn. 254, 232 N 
W. 318, 73 A. L. R. 1319; Fichette v. Taylor (Minn. ), 254 
N. W. 910, 94 A. L. R. 356; In re Bailey, 50 Mont. 365, 146 
Pac. 1101; In re Cooperative Law Co., 198 N. Y. 479, 92 N. E 
15, 32 L. R. A. (N. S.) 55, 139 Amer. St. Rep. 839; People 

Alfani, 227 N. Y. 334, 125 N. E. 671; People v. Title Guar- 
antee Etc. Co., 227 N. Y. 366, 125 N. E 666; Matter of Pace, 
170 App. Div. 818, 156 N. Y. S. 641; People v. _ Guarantee 
Co., 180 App. Div. 648, 168 N. Y. S. 278-280; Land Title Co. 
v. Dworken, 129 Oh. St. 23, 193 N. E. 650; Rhode Island 
Bar Assn. v. Automobile Service Assn., 179 Atl. 139, 141 (R. I. 
1935); Re Duncan, 83 S. Car, 186, 65 S. E. 210, 211, 24 
L. R. A. (N. S.) 750, In re Eastern Idaho Co., 288 Pac. 157: 
State v. Mississippi Valley Trust Co., 74 S. W. (2d) 348. 

14. People v. Merchants’ Protective Corp., 189 Cal. 531, 
538, 209 Pac. 363; People v. California Protective Corp., 76 
Cal. App. 354, 244 Pac. 1089; State v. Credit Men’s Assn., 
163 Tenn. 450, 43 S. W. (2d) 918; State v. Merchants’ Pro- 
tective Corp., 105 Wash. 12, 17, 177 Pac. 694, 696; 2 Ruling 
Case Law, p. 946. 

15. Boykin v. Hopkins, 174 Ga. 511, 162 S. E. 796; N. Y. 
Photo Co. v. Schonert and Sons, 95 N. J. Eq. 12; Black and 
White Operating Co. v. Grosbart, 107 N. J. L. 63, 68, 168 
Atl. 229, 231; Unger v. Landlords’ Management Corp. 114 
N. J. Eq. 68, il 168 Atl. 229, 231. 

16. People People’s Trust Co., 180 App. Div. 494, 497, 
167 N. Y. S. 767. 

17. People v. Title Guarantee Etc. Co., 180 App. Div. 648, 
650, 653, 168 N. Y. S. 278, 280; State v. Mississippi Valley 
Trust Co., 74 S. W. (2d) 348, 359. 
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fit therwise be compelled to compete with these illicit lay subject. The first of these is, that the right to be ad- 
ganizations.*® mitted to the practice of law (as distinguished from the 
‘m, Claiming to act under their implied authority, the right to practice after admission) is not an absolute 
the urts have granted injunctions against the unauthor- natural, property right, uncontrollable by courts or legis- 
ed corporations,’® and have disciplined attorneys who, _ latures, but is a mere privilege, subject to reasonable re- 
m- by their professional activity, aid the corporation in the _ strictions.** 
ov- practice of law When the applicant is admitted, it is by adjudica- 
the The scope of the inherent power of the courts as tion indicating that he is possessed of the necessary legal 
of laimed by them, is seen in their frequently asserted qualifications. Such adjudication can be nothing less 
LNNCa ty . . . — ‘ a 7 a 25 
at- right to investigate and control the conduct and prac- than Swe ag act. ae : 
tices of individual members of the bar; on the ground : ees when le is ae or disbarred, it 
r ' Pen ; by judicial ac ; i.e., 3 rme a court.** 
2, that admission does not close the door to inquiry as to * wT disba OCR; 8.4, i ig ree! c: R COUT 
oa : “see jas n disbarring, suspending or discip g an i - 
ive whether the fair moral and professional character’ which ; 5 I G OF Ciscipuining an attor 
“ Bene a ney, the court does not presume to invade the province 
Ses nce eXI1st still continues.* s ae "7 . 
. : to es q of the legislature by fixing a penalty for wrongdoing, 
ion In fact, this essential authority is said to extend oon : : : akg 
; ‘ ithe - nor to duplicate the punishment meted out by the crim- 
nd to disbarment for wrongful acts having no direct ref-_ . a err. : : arte 
: ar rey inal law; for such judicial action is not punitive but 
ye erence to the practice of law, provided they indicate 7 : - 
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prohibition being the interest of the public in an up- 
right and efficient body of practitioners.** 

It is said that such restrictions are not limitations 
on the powers of the judiciary but restrictions laid 
upon the individuals who apply for admission.” 

But while the legislature may thus fix the mini- 
mum requirements, and forbid the admission of those 
lacking such, it cannot determine the maximum qual 
ifications and require the acceptance of those who pos- 
sess them ;*° nor can it limit the grounds for disbarment 
nor interfere therewith.” 

Nor restore an attorney who has been dismissed 
from his profession by judgment of a court.*” 

The courts further recognize that the lawmakers 
may prescribe rules in aid of the courts, concerning ad 
mission or disbarment, but that the inherent judicial 
power may not be impinged upon by such regulations. 
\ court may ignore them, if it deems them unreason- 
able.* 

It is upon this theory of legislative aid that State 
Bar Acts (“Integrated Bar’ statutes) have been up- 
held,** as well as legislative grounds for disbarment ;* 
and the designation by the legislature of particular 


gs. In re Chapelle, 71 Cal. App. 129, 234, Pac. 906; 
Brydonjack y. State Bar, 281 Pac. 1018, 66 A. L. R. 1507 
(Cal. 1929); In re Day, 181 Ill. 73, 54 N. E. 646, 649; Robin- 
son’s Case, 131 Mass. 376, 41 Amer. Rep. 239; Danforth v. 
Egan, 23 S. D. 43, 119 N. W. 1021, 139 Amer. St. Rep. 1030; 
Motion to admit Miss Goodell, 39 Wis. 240, 20 Amer. Rep. 42; 
Vernon County Bar Assn. v. McKibbin, 153 Wis. 350, 141 N 
W. 283: In re Cannon, 206 Wis. 374, 381, 382, 240 N. W. 441; 
Ex parte Garland. 4 Wall. 333: Keeley v. Evans, 271 Fed. 520, 
524 

29. In re Opinion of the Justices, 279 Mass. 607, 180 N. E. 
725, 727. 81 A. L. R. 1059; In re Cannon, 206 Wis. 374, 381, 
182, 240 N. W. 441 

30. In re Bailey, 30 Ariz. 407, 412-413, 416, 248 Pac. 29; 
Brodenjack vy. State Bar, 281 Pac. 1018, 66 A, L. R. 1507 
(Cal. 1929): In re Branch, 41 Vroom (N. J.) 537, 574-575, 57 
Atl. 431, 437; In re Charles L. Thacher, 12 Ohio N. P. (N. S.) 
273; Olmstead'’s Case, 292 Pa. 96, 103-104, 140 Atl. 634; License 
to Practice Law, 67 W. Va. 213, 218, 222, 67 S. E. 597; In re 
Boyd Adkins, 83 W. Va. 673; In re Mosness, 39 Wis. 509; 
Vernon County Bar Assn. v. McKiblin, 153 Wis. 350, 354, 141 
N. W. 283; In re Cannon, 206 Wis. 374, 381, 240 N. W. 441; 


In re Shorter, Fed Cas, No. 12811; 3 Amer. and Eng. Ency 
Law, p. 287 

31. 6 Corpus Juris. 580-581; In re Richards, 63 S. W 
(2d) 672, 679 (Mo.); State Bar Com. v. Sullivan, 35 Okl. 


745, 131 Pac. 703, L. R. A. 1915 D, 1218, 1223, 1228; but see, 
In re Saddler, 35 Okl. 510, 130 Pac. 906, 44 L. R. A. (N. S.) 
1195 

32. State ex rel Brough, 15 Oh. C. Ct. (N. S.) 97, 3° 
Oh. C. C. 257, 90 Oh. St. 382, 108 N. E, 1133. 

33. In re Chapelle, 234 Pac. 906, 71 Cal, App. 129: In 
re Day, 181 Ill. 73, 54 N. E. 646, 651, 652; Witter v. Cook 
County Comrs., 256 Ill. 616, 100 N. E. 148; People v. Cal 
lopy, 358 Ill. 11, 192 N. E. 634; In re Opinion of the Justices, 
194 N. E. 313; In re Opinion of the Justices, 279 Mass. 607, 
180 N. E. 725, 728, 81 A. L. R. 1059: In re Mills, 1 Mich 
392, 394, In re Bar Assn., Hudson County, 109 N. J. L. 275 
280, 160 Atl. 809; Petition of Splane, 123 Pa. 527, 540, 16 Atl. 
181; In re Bruen, 102 Wash. 472. 475, 476, 172 Pac. 1152: 
License to Practice Law, 67 W. Va. 213, 218, 222, 67 S. E 
597: Motion to Admit Miss Goodell, 39 Wis 240, 20 Amer 
Rep. 42; Vernon County Bar Assn. v. McKiblin, 153 Wis. 350, 
454, 141 N. W. 283; (Contra, see In re Application of Cooper 
22 N. Y. 67; and see State v. Raynolds, 158 Pac. 413, 414, 
semble, distinguishing right to admit and to disbar.) 

34. State Bar of California v. Superior Court, 207 Cal 
323, 278 Pac. 432; In re Shattuck, 208 Cal. 6, 279 Pac. 998; 
Barton v. State Bar of California, 289 Pac. 818, 819 (Cal.); 
In re Edwards, 45 Idaho 676, 690, 266 Pac. 665; In re Henry, 
16 Idaho 578, 269 Pac. 416: In re Scott, 292 Pac. 291, 296 
( Nevada) 

35. Danforth v. Egan, 23 S. D. 43, 119 N. W. 1021, 139 
Amer, St. Rep. 10°0 



































































courts having authority to admit to, or disbar from, 
practice, and the effect of such admission.” 

We have thus far seen that the courts claim large 
inherent authority, independent of the legislature, espe 
cially in relation to controlling the members of the bar; 
and that they have held the legislature to be restricted. 
for the most part, to rendering aid to the courts in mat 
ters pertaining to admissions and disbarments. We 
shall now proceed to inquire, whether this claim of in 
herency on the part of the courts is predicated on solid 
foundations. 

The historical approach to the question is unsatis 
factory. Against the possession of this regulatory 
power over the bar, strong arguments have been made, 
based on the legislative control exercised over the legal 
profession in England in remote and modern times. 
But while, in support of this view, many Acts of Parlia 
ment governing the bar can be cited, as well as orders 
of the King, it must be remembered that in England. 


parliament is practically supreme. It may depose and 
decapitate a king, and has done so. It may abolish and 


create courts, and has done so. The nearest approach 
to parliament in the United States is a constitutional 
convention, and not a state or national legislature. No 
valid argument against the inherent power of American 
courts with respect to the bar can rest upon historic 
examples drawn from English legal history and parlia- 
mentary action. 

But even in England, from ancient times, the 
authority of courts to admit, disbar and discipline mem- 
bers of the bar has been recognized.*’ and barristers. 
while not strictly under the direct disciplinary power 
of the courts, were members of the Inns of Court which 
in turn were subject to strict visitation bv the judges.** 

sut in the United States the doctrine has been an 
nounced and reiterated almost without dissent, that the 
members of the bar are officers of the court; amenable 
to it as their superior. Not that they are agents or 
representatives in the ordinary sense of being able to 
bind the courts by their actions: but they sustain that 
close, intimate relationship to the bench which can best 
be expressed by the phrase, “officer of the court.’ 

Being such appointees, the court has an immediate 
interest in the character of the bar, for the court's own 


sake. A good bar is a necessity for a good bench: and 


the labors of the latter are lightened and rendered more 
effcctive by the learning and ability of the bar,*® ex- 
actly as they are facilitated by efficient receivers, com 
missioners, referees, masters in chancery. bailiffs or 


36. In re Mock, 146 Cal. 378, 80 Pac. 64; Fairfield Counts 
Bar v. Taylor, 60 Conn. 11, 22 Atl. 441; Hoopes v. Bradshaw 
231 Pa. 485, 80 Atl. 1098. 
ri 3 Blackstone’s Com. P. 26: In re Day 81 Ill. 73, 


a4 


N. E. 646, 649; State v. Reynolds, 252 Mo. 369, 405-406, 158 
S. W. 67. (Woodson, J., dissenting opinion.) ; Rhode Island 
Bar Assn., vy. Automobile Service Assn., 179 Atl. 139. 143: 
People ex rel v. Culkin, 248 N. Y. 465, 162 N. E. 487. 60 
\. I R. 851, 856. 


38. People ex rel v. Culkin, 248 N. Y. 465, 162 N. E 
187, 60 A. L. R. 851, 856 

39. 3 Amer. and Eng. Ency. Law, P. 287; Carpenter y. 
State of California, 211 Cal. 358, 295 Pac. 23: In re Durant 
80 Conn. 140; In re Day, 181 Ill. 73, 54 N. E. 646, 647: Peo 
ple v. People’s Bank, 344 Ill. 462, 176 N. E. 901; Ex parte 
Steckler, 179 La. 410, 422; Bar Assn. v. Caséy, 211 Mass 
187, 192, 97 N. E. 751; In re Application of Cooper, 22 N. ¥ 
67; People v. Culkin, 248 N. Y. 465, 162 N. E. 487, 60 A. L.R 
856; Ex parte Garland, 4 Wall. 333 

40. Fairchild County Bar v. Taylor, 60 Conn. 11, 17: 22 
Atl. 441: License to Practice Law, 67 W Va. 213. 218. 67 
S. FE. 597 
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bation officers; all of whom are subject to removal members of its bar, to protect them from the wrongful 


Furthermore, the lawyer is frequently the first 
1dge to pass upon a case. This he does in the privacy 
his office, before the stage of litigation is reached. 
e interprets laws, before and after litigation; and the 


with which he interprets them, means 


t the « art 


ts before whom they ultimately come. 
from the mere intellectual aid to be 


dered the court by a competent bar, there is the in 
rent right of the court to surround itself with honest 
issistants v re sympathetic and will unite with it im 
e proper administration of justice and in maintaining 
it administration on a high plane. That is.the main 
usiness of the court ; and whatever obstructs or embar- 
rasses its chief function, must be under its control; 1 


11 
; 


not practically reside anywhere else. 
Hence the authority of a court over those who have 


personal, monetary investment in a litigated cause, 
iable to weigh more heavily with them than their re- 
ird tor justice 
\gain: the usefulness of courts depends largely 
pon their maintaining the dignity which should attach 
then lo the preservation or destruction of that 


gnity, the bar can substantially contribute. The court 
egularly engaged in administering correct principles 

f justice and of fair dealing among men. If members 
f the bar, in their professional conduct, belie those 
rinciples, the dignity of the court is bound to suffer.‘ 
lherefore the court has the right to discipline the 
inworthy member, and to exclude those who, in con- 
tempt of the tribunal, seek to practice law before it with- 


uit proper admission, or otherwise disparage the 
urt s dignity.** 
he court is likewise interested, for its own sake, 


purging its calendars of champertous causes or those 
t instituted in good faith ; for these unnecessarily clog 
itimate business,*® add to the expense of main- 
taming the court, and render judges and juries mere 
cat’s-paws for those who seek extortion and injustice. 
Such suits may lead to retaliatory and irregular meas- 
ures by their opponents, thus involving the court in an 
unseemly contest, with wrongdoing active on each side.“ 


Finallv. tl 


nally, the court may Suffer unjust criticism for 
lelays in litigation due to the procrastination or dila- 
tory tactics of attorneys. The judges are interested, 
therefore, in protecting themselves, by proper discipline, 


om incurring the unfair complaints of the public.*’ 
In addition to these duties which the court owes 


itself and which it can discharge by appealing to its 
nherent powers, it is under obligation to the upright 
11. Witter v. Cook County Comrs., 250 Ill. 616, 100 N. E. 
45 
zy R v. State, 194 Wis. 207, 214; C. M. etc. R. Co. 
v. Wolf, 199 Wis. 278, 289; In re Cannon, 206 Wis. 374, 383, 
40 N. W $1 
i I Brooklyn Bar Assn., 223 App. Div., 149, 227 
r. S. 6f State v. Haves, 64 W. Va. 45, 52, 61 S. E. 355. 
14. Re Eastern Idaho Loan etc. Co., 49 Idaho 280, 288 
Pac. 157, 73 L. R. 1323; People v. Macauley, 230 III. 208, 
120 Amer. St. Rep. 287, 82 N. E. 612; People v. Assn. of 
Real I axpayers, 354 Ill. 102, 187 N. E. 823; People v. 


Motorists’ Assn., 354 Ill. 595, 188 N. E. 827; Creditors’ Clear- 
ing House v. Bannwart, 227 Mass. 579, 116 N. E. 886, Amer. 
Cas. 1918C 136; Re George H. Otterness, 181 Minn. 254, 232 


N. W 18, 73 A. L. R. 1319: In re Cooperative Law Co., 
198 N. Y. 479, 92 N. E. 15, 32 L. R. A. (N. S.) 55, 139 Amer. 
St. Rep. 839; Land Title Co. v. Dworken, 129 Oh. St. 23, 193 
N. E. 650 

Rubin v. State, 194 Wis. 207, 214. 


46. Rhode Island Bar Assn. y. Automobile Service Assn., 


17. In re Cannon, 206 Wis. 374, 384, 240 N. W. 441. 


practitioner, and the odium the latter may cast upon 
the entire profession.** 

A third class of duties owing by the courts is to 
the state and to the public, any member of which is 
potentially a litigant or may need the services of an 
attorney. Because of the close connection between the 
bench and bar as constituting parts of one judicial sys 
tem, the control to which the bar can be and has been 
subject, at the hands of the court, and the fact that 
courts possess part of the sovereignty of the state which 
has been vested in them by the constitution, the public 
has a right to assume that the practice of law is affected 
with a public interest and that the courts will perform 
their duty as depositories of a portion of the state's 
sovereignty, and not permit dishonest or incompetent 
attorneys to prey upon or misguide their fellow cit 
izens,*® leaving the client with only a dubious claim for 
malpractice against the attorney, in a suit wherein pri 
vate interests might be embarrassingly divulged. 

Furthermore, the bar is a moulder of public opin- 
ion, having a profound effect upon government, for 
good or ill. It constitutes the body from which judges, 
and many legislators, are chosen. These facts make 
it a public institution, and one which can best be regu- 
lated by the courts, whose code of rules reduces to cer 
tainty those professional standards which would other- 
wise be vague, and whose disciplinary machinery is, 01 
can be made, adequate for effective control of the bar. 

In view, therefore, of the vital interests which the 
courts have in the bar, from the standpoint of the courts 
themselves, the membership and the general public, 
there is no reason to doubt the right of the judiciary 
to take all reasonable and appropriate steps to afford 
these protections and discharge these obligations. 

Just what those measures shall be, must be deter- 
mined largely by the courts themselves. Knowing the 
situation needing a remedy, they are in the best posi 
tion to select one. They need not sit passively and 
await action by some one else ; but may select their own 
agency for action.®° 

Hence, they may use contempt proceedings, against 
those who show disrespect for the court or who prac- 
tice law without authority or aid another in so doing ; 
or an injunction ;° or inaugurate inquiries into the 
acts of individuals, or general investigations of irregu 
lar practices; or utilize the organizations provided by 
State Bar Acts. While not capable of creating a State 
tar Corporation, much the same results might be 
reached through the selection by the Supreme Court 
of general and local committees, charged with the duty 
of investigating and making recommendations as to 
admission, disciplining and disbarment. 

We have _ thus far considered the subject as re- 





48. ‘People v People’s ye. 344 Ill. 462, 176 N. E. 
906; Re Bar Nesoclation, 222 App. Div. 580, 227 N. Y. s. 1 
Land Title Co. v. Dworken, 129 Oh. St. 23, 193 N, E. 650; 
In re Morse, 98 Vt. 85, 126 Atl, 550, 36 A. L. R. 527; Barton 
vy. State Bar, 289 Pac. 818, 820. ; 

49. State Bar of California v. Superior Court, 207 Cal. 
323, 331, 278 Pac. 432; In re Cooperative Law Co. 198 N. Y. 
479. 92 N. E. 15, 32 L. R. A. (N. S.) 55, 139 Amer, St. Rep. 
839: Rhode Island Bar Assn. v. Automobile Service Assn., 
179 Atl. 139,143 (R. L, 1935). . 

50. Rosenthal v. State Bar, 165 Atl. 211, 213-214 (Conn.) ; 
In re Randall, 11 Allen 473, 479; Matter of Bar Assn. of 
City of New York, 222 App. Div. 580, 586, 227 a Ss. B3 
State v. Hays, 64 W. Va. 45, 48, 61 S. E. 355; Vernon County 
Zar Assn. v. McKiblin, 153 Wis. 350, 353, 141 N. W. 283; 
Rubin v. State, 216 N. W. 513, 516; McVicar v. State Board, 
6 Fed. (2d) 33, 35. 

50a. Fichette v. Taylor (Minn.), 254 N. W. 910, 94 
A. L. R. 356. 
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flected in the decisions and declarations of courts 
throughout the United States. The rulings of the higher 
courts of Indiana are, for the most part, in entire accord 
with what has been already stated. Inherent power in 
the judiciary is sustained in this state by a long line 
of decisions, involving a variety of judicial actions ;* 
including, among others, the right to punish for con- 
tempt,” to prescribe rules for court procedure,®* and 
to take such action as is reasonably necessary to enable 
them to perform their judicial functions fully and 
freely and preserve their dignity, decorum and order.” 

Our courts hold that none of these inherent powers 
is derived from the legislature, for the latter has no 
judicial power to bestow, and cannot lawfully invade 
the territory assigned by the constitution to the courts.®° 

The powers are wholly derived from the constitu- 
tion and the common law,°*® and the legislature may 
only aid in their exercise; not interfere therewith.” 

When applied to the bar, the inherent powers of 
the judiciary, as the Indiana courts declare, extend to 
punishing an attorney for contempt®* and to his admis- 
sion and disbarment ;°® these conclusions being based 
upon the fact that the attorney is an officer of the court 
and hence is subject to its control.®° 

The legislature is conceded to have a right to de- 
clare certain classes of persons ineligible to admission, 
because of moral deficiencies," and to prescribe regula- 
tions for disqualifying members of the bar.* 

The right to be admitted to practice was at one 
time held in this state to be inalienable and protected 
by the Federal Constitution,” but a later utterance of 
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51. Brown vy. Brown, 4 Ind. 627 (taxing costs to attor- 
ney) ; Nealis, admr. v. Dicks, 72 Ind. 374 (setting aside judg- 
ment for fraud); Sanders v. State, 85 Ind. 318, 329 (issuing 
writ coram nolis) (relieving from excusable mistakes, etc.) ; 
Gregory v. State, 94 Ind. 384 (fixing bail) ; Smythe v. Boswell, 
117 Ind, 365, 366 (semble) (extending time for appeal); State 
ex rel v. Noble, 118 Ind. 350, 359, 360 (selection of assistants) ; 
Hutts v. Martin, 131 Ind. 1, 3, (relieving from excusable mis- 
takes, etc.) ; Bank of Westfield v. Inman, 133 Ind. 287 (reliev- 
ing from excusable mistakes, etc.) ; Board of Comrs. v. Stout, 
136 Ind. 53 (ordering operation of Court House elevator) ; 
in re McDonald, 200 Ind. 424, 164 N. E. 261, (vacating judg 
ment procured by fraud). 

52. Ex parte Smith, 28 Ind. 47, 48; Little v. State, 90 
Ind. 338 (contempt proceedings ). 

53. Smith vy. Hamill, 137 Ind, 198, 199; 140 Ind. 340, 341; 
State v. Van Cleave, 157 Ind. 608; Parkinson v. Thompson, 
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the Supreme Court makes it a mere privilege and not 
an unqualified natural or constitutional right.® 

Since the Supreme Court has held that the con- 
stitutional qualifications for admission to the bar have 
been repealed at the election of 1932,° there is nothing 
to prevent the Supreme Court from now exercising its 
full inherent authority over the bar, both as to admis- 
sion, discipline and expulsion. Even those who deny 
such inherent power, and trace all control of the bar 
back to the legislature, should be satisfied with the 
purported delegation of authority by the General As- 
sembly to the Supreme Court, by the Act of 1931. 
(Burns’ Stats. 1933, Section 4-3605.), so far as admis- 
sions are concerned. That statute is probably nothing 
more than declaratory of the inherent powers of the 
court; which powers extend to disbarment and dis- 
cipline, even without the aid of a statute. 

Our conclusion, therefore, is, that throughout the 
United States, and specifically in Indiana, broad, inher- 
ent judicial authority is found to exist, ample for the 
betterment anc control of the bar. But the views so 
declared have not been accepted without criticism. 
These will now be briefly considered, and replied to. 

It is said that all governmental power not granted 
by the constitution to the executive or to the judiciary, 
nor reserved to the people, is vested in the legislature ; 
and since no regulatory authority has been expressly 
granted by the constitution to the courts, it must now 
reside in the legislature, regardless of where it was, 
prior to the adoption of the constitution.*™* 

Otherwise expressed, the state constitution is an 
instrument of grant as to the judiciary, but an instru- 
ment of limitation as to the legislature, which latter 
department of government is unrestrained in its con- 
trol of the bar. But no such distinction between “judi- 
cial grant” and “legislative limitation’ appears in the 
Indiana constitution, which, in similar language, vests 
legislative power in the General Assembly and judicial 
power in the courts. This grant to the courts carries 
with it those necessary, incidental powers which must 
belong to them if they are to function as courts. It 
can, therefore, truthfully be said that the inherent judi- 
cial powers are derived from the constitution, which 
created courts to which they were necessarily incident.” 

Furthermore, it is settled beyond dispute that the 
legislative department of government in the United 
States has many inherent, auxiliary powers not speci- 
fied in the constitution.” 

If the legislature has such, by the same token the 
judiciary may possess them. 

It is further suggested that courts should have no 
implied authority over conduct of attorneys outside the 
court room; and particularly with reference to non- 
professional activities. But the overwhelming opinion 
of the courts has been that the most flagrant wrong- 
doing or the display of the greatest ignorance is most 
likely to occur in the attorney's or client’s office or 
home, and not under the eye of the court ; that the prac- 
tice of law consists of much more than participation in 
litigation in court. It is not the time nor place of the 
objectionable conduct that is so important, as that it 
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reveals a character unworthy to be accredited as a mem- 
ber of the bar or trusted by the public.® 

It is said that the legislature, not the courts, should 
prescribe the rules for admission to the bar, by analogy 
to the licensing of physicians, dentists, plumbers, bar- 
e€auticians 


ers and ) 

But no such analogy exists. Those professions 
nd occupations have nothing to do with the general 
system of the administration of justice, nor do they 
put the judicial machinery in motion. The courts do 
not come into intimate contact with them. They have 
no influence upon the court and afford it no aid in 
performing its functions.’ 

It is argued that the legislature has an almost un- 
limited “police power” under which it can regulate 
admissions to or expulsions from the bar; and that no 
inherent regulatory power of the courts is necessary ; 


1 


that if the courts have such power, the regulatory acts 
of the legislature are unconstitutional. However, it is 
generally recognized that the legislature may exert its 
police power in aid of the courts in their dealings with 
the bar, but that such exercise must not encroach upon 
the judicial functions. Thus both the police power and 
the inherent power of the courts are harmonized. 

It is denied that lawyers are officers of the court, 
ind hence are not under its visitorial power. But it 


is too late in the day to deny the official relation be- 
tween attorneys and the court. They are admitted by 
a court adjudication and disbarred by court action. 
They are subject to call as special judges or as counsel 
for receivers and court appointees. They may be called 
upon for services as amici curiae; and in an especial 
sense are assistants of the court 

It is claimed that the primary duty of the attor- 
ney is to his client and not to the court; that the client 


is entitled to have whatever representative he pleases, 


free from court interference. But the premise is false. 
The attorney owes his first duty to the court. He as- 
sumed his obligations toward it before he ever had or 
could have a client. His oath compels him to be ab- 
solutely honest with the tribunal before which he prac- 
tices, even though his client’s interests may seem to 


require a contrary course. The lawyers cannot serve 
two masters; and the one he has undertaken to serve 
primarily, is the court. 


It is said that progress in the intellectual and moral 
requirements of the profession is more likely to result 
from legislative control of the bar, than if the courts 
control it. But it is not true that the courts are ultra- 
conservative regarding requirements for the bar. The 
recent acts of the courts in using their inherent author- 
ity for improving and purging the profession is proof 
that progress may be expected from the judiciary even 
more than from the legislature, which, in most states, 
has shown little interest in bettering conditions. 

The assertion is made that the courts should have 
no more inherent power over the bar than they possess 
over clerks of court; who cannot be tried summarily 
and dismissed by the court for misconduct in office.” 

Sut the clerk is usually selected by the people, and 
owes no special obligation to the court. The attorney 
is admitted by the court, and sustains a relation of pe- 
culiar intimacy to the tribunal which gave him his pro- 
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fessional life; whose standing and reputation in the 
community are largely in his hands. 

Finally it is argued that dire results may flow from 
conceding inherent judicial power. Courts, it is feared, 
may raise the standards for admission to the bar so 
high, as to prevent all but a few from practicing law.” 

The abuse of their power, it is suggested, may 
damage their own reputation in the public mind and 
thereby impair their usefulness. 

Regulations by the legislature, conceded to be 
proper if reasonable and in aid of the courts, may con- 
hict with regulations by the bench, so opponents of 
inherent power assert. It is said that if courts have 
this regulatory power, they may delegate it to commit- 
tees and other representatives whose actions might be 
unreasonable and oppressive, and whose investigations 
might ruin an innocent man. We are told that the 
legislature and executive branches of government might, 
in the exercise of a similarly claimed “inherent power,” 
set up professional standards of efficiency of lawyers 
appearing before committees or boards, inconsistent with 
the standards set by the courts. 

But these prognostications are based on unsubstan- 
tial fears and unfounded assumptions. The inherent 
power of the courts, though admitted to the fullest 
extent, is not omnipotent. There are recognized limits 
beyond which it cannot go. There is the conceded 
right of the legislature to exert its police power in pre- 
scribing reasonable rules and regulations both as to 
admissions to the bar, and exclusions therefrom. These 
will be followed by the courts as advisory regulations, if 
deemed reasonable and not as invading the judicial 
functions.”* 

In disbarment or suspension proceedings, the ac- 
cused attorney must have his day in court; for his right 
to practice, when once duly granted, is property or a 
franchise which may not be taken from him nor seri- 
ously interfered with, without due process of law; for 
in this the constitutions of the state and nation protect 
him ;** and the same right has even been extended to 
those who are only applicants for admission, and not 
practicing lawyers.*° 

Nor can the courts delegate their final authority 
over members of the bar, to boards of commissioners 
with power to act. These agencies may be utilized for 
investigation or fact-finding purposes, and to make rec- 
ommendations ; much as a jury may be used in an equity 
cause, as advisors to the court; but the final decision 
must rest with the latter.*® 

Nor can the judicial power become so arbitrary and 
oppressive as to compel an attorney, investigated by the 
court’s agencies, to incriminate himself by his answers 
under oath,"’ or divulge confidential communications 

(Continued on page 684) 
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The Bar Faces the Future 
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RISE with a feeling that I am not able to make 
| such response as should be made, to what has so 

eloquently and wittily been said, and to the man 
ner in which it has been received by you. I was 
happy to hear the cheers with which you greeted 
this toast, not because they were in any compliment 
to me or because I could ascribe them only to your 
cordial feeling towards my country and the Bar 
whose delegate | am. Your kindly expressions were 
the more moving because they seemed to evidence 
an accord of aims and good-will among the lawyers 
of three great Nations—a sense of conviction that 
in the continuance of good relations between those 
countries and in the brotherhood of three great 
Bars, there is staunch protection and many bless 
ings for the people of these lands. 

May I bring to you reassurance, if any be 
needed, that the sentiment which has been made 
vocal is most heartily reciprocated by my brethren 
of the Bar of the States, and by the people of my 
country. No less than ourselves, we regard the 
Bar of Great Britain and the Bar of Canada as 
the custodians of a priceless heritage, an enduring 
tradition, the bulwarks of liberty and justice under 
law, the foe of arbitrary power and mass tyranny 
in whatever form it threatens the submergence of 
the individual, and a mighty force for peace and 
fair play, no less among Nations than among our 
own peoples. 

I am deeply sensible of the welcome extended 
here this week, to me as the representative of the 
\merican Bar Association, and of the high honor 
in the form of election to honorary membership in 
your Association. These traditional exchanges of 
visits between the Canadian Bar Association and 
the Bar of the States have long been a most agree- 
able aspect of our meetings. You have sent to us 
many distinguished and companionable men, ac 
companied by their charming wives. They have 
won our hearts and have given distinction and in 
spiration to our sessions 

With my family, I have been privileged to 
spend many enjoyable summers in your Dominion 
We always come back to Canada as to an old home 
and to understanding friends. In the quiet of your 
lakes at twilight and in the philosophies which 
emerge as camp-fires smoulder and the stars come 
out, I have long found the world’s best prescrip 
tion for whatever ails me 

As your freshman member, one of the new 
boys of your entering class, may I venture to say 
that I have observed here this week that you of 
this Bar are in a mood which leads you, too, to say 
that we meet in troublous and critical times. | 
suspect, too, that lawyers generally are weary of 
thinking and saving so. They are tired of “viewing 





| Before the Canadian Bar Association at Winnipeg, August 28 | 


with alarm” and of sounding the tocsin of danget 


to institutions and laws. With all their hearts, 
they long for an old sense of security and stability 
Harried with new laws and innovations, buffeted 
by economic and social stress and change, be 
wildered by the disappearance or shifting of old 


moorings and land-marks, lawvers as a class are 


probably in a mood to say, with deepest feeling, in 
the lanyuage of Lord Tennyson in “The Lotos 


Katers”—I quote diffidently this maritime analogy, 
in the presence of the President Justice of the Ad 
miralty Division of the High Court—that 


“We have had enough of action and of motion, we. 
Rolled to starboard, rolled to larboard, when the 


surge was seething free.’ 

For my own part, I confess to no such fatigue 
or fear, in the presence of intere sting and epochal 
transitions, no such static concept of the lawyer 
and his part in the life and work of 
see the members of our profession as reactionary 


oday I do not 


or obstructive. There are many tasks and prob 
lems, for whose right solution we of the States are 
gravely concerned, in the interests of our country 
and its institutions; but we do not on that account 
lose hope or headway. Some lawyers are beset 
with doubts and fears, but they play their part in 
helping their country and their clients adapt them 
selves to the changed and changing conditions of 
today. At practically every council table where 
ambitious plans for social changes are dreamed and 
put to paper, lawyers sit in authority and shape 
the formulations which are so distressing to the 
peace of mind of other lawyers. Some lawyers are 
eager to re-make America; others would give their 
lives to sustain it. There are great tasks of con 


structive statesmanship on every hand for the 
lawyer, as to his country’s problems and in his own 
profession. This is no time for faintness of heart 


or fear to face the morrow 
“New occasions teach new uties.”” 


These two great Bar Associations, and the 
legal profession in our respective countries, have 
gone along, side by side and step by step, for many 
years. The interchange of ideas and experience 
has been helpful to us, and we hope it has been of 
use to you. At this meeting, you have just become 
of age, and I extend to you the cordial congratula 
tions and good wishes of those for whom I speak 
Your President’s address this year, “After Twenty 
one Years”, was an impressive review of an Asso- 
ciation’s service to its profession and its country. 
Our Association is a little older, but you avoided 
at the first some of the errors and omissions of 
organization which had just begun to trouble us, 
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Ve have lately re-ad- 

S es to their solution, but they never 
( yu at al 

S tl chronicle of our common effort. 


heart, I would like to believe that 

‘ has so stirringly 
necting this toast with the Bar of the 
te truly be taken’ for all time as repre 
es of our lawvers and 


in, I shall place his 


message before the Bar of the States, as gifted 
expression of an ideal which should find lodgment 
in hearts that know no boundary line. 


1. The official toast to the Bar of Great Britain and the 
United States was proposed by Mr. L. W. Brockington, K. C., 
of Winnipeg, formerly of Calgary. The response for Great 
Britain was made by the Right Honorable Sir Boyd Merriman, 
President Justice of the Probate, Divorce and Admiralty 
Division of the High Court of Justice. Mr. Brockington’s 
tribute to the Bar of the United States will be published in 
an early issue of the Journal 





The Bar Should Keep Faith with the Public 


| Address to the Indiana State Bar Association, at French Lick, 


1 


Sept. 6. | 








J sure and honor to attend the meeting 
| tiie ina Bar Association, and to listen to 
roblems of the profession and 
e publi [I came here to greet old 
el to listen more than to speak. Over a 
rs, it has been my privilege, as an at- 
rnc t ppear many times with local counsel 
efore t Federal and State Courts in Indiana; 
| ie this opportunity to say that I have 
een grate to both Courts and counsel, for the 
ind endly manne which I was always re- 
eived ndiana It is a pleasure to meet you, 
ther tl icross or around the counsel table, in 
is Stat ose traditions are of great judges and 
+ o ] hh eT 
he ers of America have held their Indiana 
ethre cularly their thoughts, because of 
you e been doing to raise the standards 
requir nts for legal education and admission 
the We all have been gratified by your suc 
ess. You | e rendered a great service to clients, 
( rts and to yourselves. The contest you 
been o onecern to the whole coun- 
tions as to legal education and proper 
ind e greatly changed, in recent years, 
l are still changing Under the stress of the 
recent economic depression, the conditions produced 
by the x of slackening production of goods 
n the midst of want, led many young men to turn 
side al pursuits for which they were 
tted stry and commerce, and has produced 
1 strear ipplicants for admission to the Bar. 
Many of them are not, and cannot be, really fitted 
to pl ti i many of them would never have 
knocked ir doors, but for the disarrangement 
in their normal pursuits. 
as well face the facts of this matter 
( es ti close the loors of hope and 
pportt { oung man. We must be alert 
ind o insisting that this country shall 
remall | of individual opportunity and free- 
lom to e€ a career a ell as a living; we do 
ot want to feed our boys and girls into any sys- 
tem o ety here ambition 1s dulled and a bold 
irit reliance and individual enterprise is 
led 
But ere the probity of a profession is at stake, 
he integrity of professional dealings that involve 


ne of 1 most sacred of human relationships, we 


have a right to insist upon conformance to stand 
ards that protect those who place reliance on pro 
fessional services. No matter how lightly some peo 
ple talk about lawyers, no matter how glibly they 
arraign a whole profession for the sins of a small 
few of its unworthy members, the fact remains that 
the great majority of our people place implicit con 
fidence in their lawyers and entrust to them, with 
out the precautions that attend other business deal 
ings, the most vital and confidential of life’s con 
cerns. 

That places upon the lawyers, individually and 
in their Bar organizations, a very definite responsi 
bility and duty. To prevent the admission of can 
didates unprepared by education, moral character 
and background, and schooling in the honorable 
traditions of a great profession, and to insist rigor 
ously upon the prompt exclusion of those who have 
revealed their unfitness for the fiduciary relationship, 
are dual responsibilities to our profession, our 
Courts, and our whole system of justice according 
to law. It is far better to prevent the admission of 
young men who do not give promise of attaining and 
maintaining high standards of professional dealings, 
than to let them come in casually, let them betray or 
mislead their clients, and let the few of them bring 
reproach upon the whole profession and our whole 
judicial and governmental system. In many of our 
communities, particularly the larger cities, along- 
side of the great number of lawyers trained in ren- 
dering professional service in a manner consistent 
with the public right, there are a few lawyers so 
unschooled and deficient in moral background as 
to be a menace to clients who employ them. The 
casual client has no means of knowing in advance 
their unfitness, no way of sorting out the few who 
haunt the fringe of the professsion. Only the Courts 
and the other lawyers know the unworthy mem 
bers of the profession. 

Neither Courts nor lawyers can avoid being 
held accountable in this matter. Whenever one 
of these so-called lawyers, untrained in the render 
ing of faithful and competent assistance to clients, 
lax in standards of workmanship, and lacking in 
the professional outlook upon their work, gives 
poor or dishonest service to a client, our Courts 
are blamed, all lawyers are accused, and our whole 
system of law and justice it attacked. The un 
fortunate client does not hesitate to say, of the 
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Courts: “You should not have admitted such a 
man to practice law, or you should have set up 
some disciplinary tribunal which would have re- 
moved him promptly from your rolls”; and of the 
lawyers, the unfortunate client says: “You should 
have insisted upon standards of education and 
moral training which would have kept him out 
of the profession, or you should have driven him 
out, after he got in and showed his unfitness.” The 
client betrayed by the incompetence of a lawyer 
whom he chances to hire from the fringe of our 
profession, becomes a critic of our whole system 
of justice and challenges the spirit of our laws. 

As a matter of good faith with the people, the 
Courts and the lawyers are now properly aroused 
by the need for high standards of legal education 
and admissions to the Bar, by the need for discipli- 
nary proceedings and improved disciplinary pro- 
cedure to enforce professional ethics, and by the 
need to prevent the unauthorized practice of the 
law by persons and corporations that lack the pro- 
fessional education and outlook which qualify them 
to render competent and honorable service in these 
professional matters. The American Bar Associa- 





tion is doing all it can to aid and support what the 
State and local Bar Associations are doing along 
these lines, to protect the profession and the pub- 
lic. Until the Courts are willing to create adequate 
and active disciplinary procedures, and the State 
and local Bar Associations are willing to put teeth 
into their disciplinary activities, the Courts and the 
professsion will be criticized. 

It is all a part of a larger picture; part of the 


whole task of the American lawyers today. They 
are devoted to American institutions and the Amer- 
ican form of government. They seek to preserve 


the essentials, through a trying time of change. 
They do not want their Bar Associations to have 
anything to do with politics in the sense of promot- 
| ing partisan causes, but they wish a Bar organiza- 
|tion so inclusive and representative that it can lead 
and speak and act with authority, in behalf of the 
profession as a whole, in the matters which tran- 
scend politics and partisanship and are the consen- 
sus of opinion held by a great profession devoted 
to the permanence of their country’s institutions and 
the steady advance of the welfare of its people as a 
whole. 





Constitution Day Address 


[Delivered at Salt Lake City, Sept. 17, under auspices of the Utah 
State Bar, over Station KSL] 


HE nation-wide observance of Constitution 

Day comes this year at a most appropriate 

time. There has been a good deal said about 
amending the Constitution, and a great deal more 
said against amending the Constitution. In the 
final analysis, the issue of this great debate will be 
submitted to the people, in each of the States. It 
is helpful to have a day on which we can clear away 
the débris and cast aside the immaterial and the 
unworthy, and look at the issue in its proper light. 

Let us start with the proposition that reverence 
for the Constitution of the United States is not a 
partisan or a political issue. It should not be made 
a party matter to amend the Constitution, or a 
party matter to defend it. Nothing in the letter 
or spirit of the great document or in the history of 
our institutions could make it fitting, that amend- 
ment be offered as a partisan or factional maneuver, 
or that resistance to change should become the 
property or province of any party or group. 

If proposal for amendment should be offered 
which it has not yet been—as a partisan measure 
backed by party solidarity and resources, and not 
in any avowal of reverence for the Constitution but 
in open hostility to the Constitution as a charter 
of present-day government, we should still cherish 
the hope that the opposition to such a proposal 
would not be made and need not become a partisan 
issue. 

The Constitution has been amended before, 
when and as clear need arose; and in practically 
every instance, the amendments have been in har- 
mony with its spirit and with the structure of 
government which it creates, and have been chiefly 
by way of definition and protection of the rights 
of the individual citizen and of the powers of the 





State and local governments. The Constitution 
will doubtless be amended again, from time to time; 
let us hope in the same spirit and for like purposes, 
and upon full and untrammeled consideration of the 
merits of the proposals. At the opening of this 
great discussion, let us reject and be rid of the 
two notions that are equally intolerant; one, that it 
is treasonable or un-American to bring forward 
and discuss a_ reasonable proposal for orderly 
change in the Constitution and the powers of gov- 
ernment; the other, that it is sinister or selfish to 
oppose amendments in general or in particular, and 
to try to preserve the essentials of our constitu- 
tional system. 

I do not believe that the lawyers of America 
look upon the present discussion as involving po- 
litical issues or partisan opportunities. The Ameri- 
can Bar Association is made up, as it should be, 
of lawyers of all political and economic faiths, and 
the Association is certainly not concerned with 
partisan politics. The fact of the matter is that 
lawyers divide upon political questions about the 
same as do other citizens. Some lawyers are eager 
to re-make America; others would give their lives 
to sustain and maintain it. But as to proposals for 
change in our fundamental law, involving disturb- 
ance of the historic balance of governmental powers 
and the vitals of our Federal system of govern- 
ment, I am sure that the lawyers of America, along 
with other citizens, will do their part in bringing 
about, and in insisting upon, a fair, full considera- 
tion on the merits, and the exclusion of all ex- 
traneous and improper influences for or against 
what is offered. 

It should never be forgotten that we are talk- 
ing about: 
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[The Constitution that was written under the 


se guidance of George Washington; 

The Constitution that was expounded in great 
pinions by John Marshall and his illustrious suc- 
essors,; 

The Constitution concerning which Thomas 
Jefferson wrote state papers and letters that were 
instinct with human liberty and that resounded 
vith resistance to Federal bureaucracy and cen- 
tralization of power, and insisted upon local self- 
covernment as best suiting the needs and condi- 
tions of the people; 

The Constitution which brave men brought 
hrough the Cumberland Pass, up and down the 
rivers, and out where there were few trails; 

The Constitution that was in the hearts and 
minds of rugged men and quiet, anxious women 
beneath covered wagons that streaked across 
prairies, and down the Santa Fe trail, past the ruins 


of collectivist civilizations, to face Spanish dream- 
ers of arl itrary power ; 

Che Constitution that Lewis and Parkman car- 
ried to Oregon and Washington, and that followed 
the flag raised on the missions of California; 

The Constitution, for which Jackson fought; 
Webster thundered his eloquence; and Lincoln 
paid with his life “the last full measure of devo- 
tion 

The Constitution which safeguards in our 
country, as they are safeguarded in no other, the 
most sacred and priceless of human rights and 
liberties—the right of each individual to freedom 
f speech, freedom of the press, freedom from an 
established church, freedom to worship God in his 
own way and according to his own conscience, im- 
munity from unreasonable searches and seizures of 
persons and their homes, immunity from being 
placed twice on trial for the same offense, protec- 
tion against being compelled to testify against one- 
self, right to a public trial by an impartial jury, 
right to be informed of the nature and cause of 


any accusation and to be confronted with the wit- 
nesses supporting the charge, right to equal pro- 
tection of the laws, freedom from discrimination 
before the law on account of race, color, or creed, 
protection against the taking of life, liberty or prop- 
erty without due process of law and after due hear- 
ing upon notice, with opportunity for the accused 
to be heard in his own defense; rights wrested from 
benevolent autocrats at Runnymede and on blood- 
drenched fields and in dark rooms of old castles, 
rights which all should cherish as they do their 
lives, because such rights are denied or unprotected 


in other lands—priceless guarantees which were 
part of the soul of America before horses knew 
buggies, rights which newcomers to our shores 
should do all in their power to preserve unimpaired, 
because they have seen the oppression from denial 
of these rights across the seas; 

The Constitution which was written, not for 
a day or a decade, or even for an age or an era, but 
for the life of a Nation; which has proved adequate 


to great strains and adaptable to great conflicts 
and dire emergencies; which has been chart and 
guide and compass, beacon and bulwark, in the 
darkest of hours and the gayest of National moods; 
which has met the needs of “the infinite variety of 
the changed and changing conditions of our Na- 


tional life’; which has seen and aided the long 


struggles of a free people to surmount pioneer and 
primitive conditions and build a better, happier 
land in which to live,—the Constitution which has 
never let its people down or proved a poor or feeble 
instrument in an hour of need; 

The Constitution which has been amended, as 
the need arose, from time to time, almost always 
in a reverent and deliberate way, and usually to 
later regret when done in any other way; the 
first ten amendments were made as a part of the 
understanding’ under which the Constitution itself 
was ratified, and each of them was drafted to fortify 
and protect the rights of the individual citizen and 
the reserved powers of the States; the Eleventh, in 
1798, protected the States against the judicial power 
of the United States; the Twelfth, in 1804, estab- 
lished the present mode of electing the President 
and Vice-President by electors; the Thirteenth, in 
1865, prohibiting human slavery and involuntary 
servitude; the Fourteenth, in 1868, chiefly defined 
and protected the privileges of citizens and secured 
the “bill of rights” against denial by State power; 
the Fifteenth, in 1870, protected the right to vote 
against denial on account of race or color; the 
Sixteenth, in 1913, gave to the Congress power to 
levy taxes upon incomes; the Seventeenth, also in 
1913, provided for direct election of United States 
Senators by direct vote of the people; the Ejigh- 
teenth, in 1920, as to intoxicating liquors was an 
attempt to regulate by amendment the lives and 
habits of the people, without full and deliberate 
consideration, and resulted in its later repeal; the 
Nineteenth, in 1920, bestowed upon women the 
right to vote; the Twentieth, repealed the mistake 
made in adopting the Eighteenth too hastily ; 

The Constitution which provides specifically 
that “the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States, respectively, or 
to the people” ; 

The Constitution whose death has sometimes 
been announced by its friends, and doubtless sought 
by its foes, but has never failed to emerge in full 
virility and remain held in deep affection in the 
hearts of the people; 

The Constitution of which the mighty Glad- 
stone wrote, in 1878, that it “is, so far as I can see, 
the most wonderful work ever struck off at a given 
time by the brain and purpose of man”. 

That is the Constitution we are talking about. 

What are fairly the essentials of untrammeled 
and deliberate judgment of the people, on this 
great issue? 

First, it is properly said that any proposal of 
change should be made concrete and specific, so 
that its text, scope, and probable effects can be 
carefully studied. That has not yet taken place, 
and the omission has caused concern, because of a 
feeling that the proposal should be made definite. 
Of course it will be, and will have to be, before it 
can come near the stage of submission to the States. 
No one need worry long about that. 

Secondly, it is said that there should be assur- 
ance that adequate time will be allowed for the 
study and discussion of the amendment, by the 
people of each of the States. There will be; the 
Constitution provides for it; the Constitution can- 
not be changed except in the manner which it pro- 
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conditions, with voters dependent on the 
Government which proposes the change? That is 
something to think about, and I have no doubt it 


vides. The American Bar Association has recently so many 
gone on record, in Los Angeles, against a proposal 


for an easier and more rapid method of amend- 


ment. is being thought about. No specific proposal of 
Thirdly, it is greatly to be desired that any sweeping change has been brought forward. Per 


proposed amendment shall be fully discussed, in a haps none will be. The fair thing to do is to see 


deliberate way, and fully understood by the people, whether a proposal is made which would destroy 
so that a free and mature judgment can be reached, the fabric of our National life and make the peo 
as to where the conditions call for the change and ple the wards or dependents of a remote govern 
whether the proposal would bring remedy without ment. 

undesirable consequences. The lawyers will have On this Constitution Day niversary of the 
their duty to perform, in aiding such a fair and full great document, may we not s did the im 
discussion. There may be reason to doubt whether mortal Lincoln 

the time is suitable for the submission and inde ‘As the patriots of ’76 died to the support of 
pendent consideration of drastic change in the Con- the Declaration of Independence to the support 
stitution, when it is said that 10,000,000 people are of the Constitution and laws, let every American 
on the relief rolls and that one-fourth to one-third pledge his life, his property and his sacred honor 
of our people are dependent on the Federal Govern let every man remember that to violate the law 
ment for the necessities of food and clothing. Can is to trample on the blood of his father, and to tear 
an independent judgment be secured under such the charter of his own and his children’s liberty.” 


ho Can Get in! 


of the Junior Bar Section of the 


Everybody in Ht 


i Address at organization meeting 





California State Bar, San Francisco, Sept. 19] 


HE younger lawyers of this country are very 
much interested in what you are doing here in 


' 


California today, in organizing a State unit of 


the Junior Bar in the largest of the State inte- 
grated Bars. If you succeed here in building a 
vigorous and unified State organization of the 


younger lawyers, it will be tremendously encour 
aging to all who have been waiting for your leader 
ship and your development of plan. 

The Junior Bar Section idea is making head 
find that to be 
and enthusiasm 


way in nearly all of the States. | 
so, everywhere I go. The energy 
of the younger men to build a pathway for thei 
entrance into the work of the organized Bar, are 
rapidly winning the approval of their seniors. The 
Junior Bar Section of the American Bar Associa 
tion should help to bridge what has been a danger- 
gap. Our Courts and our Bar Associations 
rightly insist that a long period of cultural and 
professional study be undertaken by the candidate 
for the Bar. He is given a great deal of schooling 
in the ethics and traditions of a great profession, 
and is rigorously scrutinized as to character and 
fitness, usually after he has run the gauntlet of his 


ous 


law studies and leaped over the hurdles of the 
State Bar examinations 
Hitherto, the young lawyer has been turned 


and the 
character before he has had a chance to develop 
stability of character expected to adhere to the 
traditions of a profession without much of a chance 
to associate and keep step with those who are the 
exemplars of those traditions. During dangerous, 
formative years, the young lawyer has been lett 
out of Bar Association work, and has been mildly 
urged to stray into it only after the years in which he 
has the maximum of time and energy for such work have 
gone by. Oftentimes, during those years of neglect by 
the organized Bar, the younger lawyer has devel 
oped ideas and habits and affiliations which either 


loose on clients public, certified to as to 


keep him away from the Bar Associati 
eligible and afford to join, or 


undesirable « 


becomes call 
der him relatively 


member when he does join 


The Junior Bar Section is a large part of the 
answer and the remedy. I believe that the law 
school student should be as thor ug! y schooled 
in the spirit, purposes and methods of Bar Asso 
ciation work as he is in the rudiments of legal 
theory he will soon forget Probably he should in 
some manner be affiliated with the organized Bar 
while in law school \s soo as he comes out 


Tur or sar should 


and is admitted to practice, the 


offer him comradeship and congenial association, 


an opportunity to work and to put his ideals of the 
profession into practice. From the Junior Bar, ii 
it has held his interest and loyalty during his early 


and formative years, it will be for him a natural 


and easy transition into other phases of Associa 
tion work. 

No one can claim yet to have solved surely the 
advisable structure of relationship between the 
Junior Bar Section of the American Bar Associa 


tion, the State units or branches of the Junior Bar 
Section of the American Bar Association, and the 
Junior Bar Sections of the State Bar Associations 
Chere is a present lack of 
tion at this point; and the present status is experi 
mental and temporary, pending the development of 
Bar 


coordination and defini 


coordination plans for the basic structure of 
organization. 

To all of the younger lawyers of California and 
the country, I say today Come into the Junior 
organization now. Persuade friends of 
eligible age to come in. and social 
gatherings of the Junior Bar are a most colorful 
and earnest part of our Convention scene. If you 
join now, you will enjoy it, benefit by it, and have 


Bar your 


The meeting 


a good time in rendering a useful service to the 
protessio1 and the public This the vear and the 
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right start Every lawver under 36 
- ia @ 6 » = : 
should be a member of the American 
Ass tion and its Junior Bar Section. 

[ urge every young lawyer in the United States 
lecid that he will attend the next annual 
Convent! of the American Bar Association, in 
the week of August 24th, 1936. Do 


January or June to decide that you 
| rif you still have 
you must, but plan to 
the week of August 24th. 

istoric meeting in the annals of 
America ers. We are going to ring the bell 


| eT slawne ] . 
rive a dilapidated c: 


and call the roll on plans for a better and more 
representative structure of Bar Association. Better 
be on hand, from the start, so as to have a vote on 
the decisions made for the future of what will soon 
be your Bar Association, not any one else’s. Pretty 
soon you of the Junior Bar will be in the driver's 
seat, as seniors in the Association. The play is 
coming your way, and the ball will be passed to you 
to gain ground. Better join the team now, and 
learn the schedule and the diagrams of plays. The 
whole squad is asked to report in Boston on August 
24th, 1936, ready for the whistle. We want you 
all there , 


THE RELATIONSHIP BETWEEN STATE AND 
LOCAL BAR ASSOCIATIONS 


Part to Be Taken by State and Local Bar Associations in the Work of Building a More 
Representative National Bar Organization Deserves and Will Receive the Most 


Choughtful Consideration—Various Types 
nite Cooperation between State and Local 


Origin—Importance 


of Organization Existing Today—Defi 
\ssociations of Comparatively Recent 
of Local Leadership 


By WiLL SHAFROTH 


Director of National Bar Program 


N the f building a more representative struc 
| ture f National Bar organization of much 
vel embership, thoughtful consideration will be 
en to the part to be taken by state and local bar 
ssociations. These existing organizations vary greatly 
eir efficiency, in the petcentage of lawyers within 
( boundaries which they enroll, and in their inter 
elations for common objectives. It is particularly 
know what part the local associations 
ve played in state bar affairs and what efforts have 
een made to reach them through statewide channels 
he movement to enlist the bar of the whole country 
should reach the local association as well as the state 
har, and needs the cordial support of both. 
\ study has been made of these relationships, as 
ow existing, and of the differing forms which these 
e take logether these State and local units enroll 
total me 110,000 members of the bar. This 
eans a rticipation by lawyers in their professional 


rganizations that is as large, proportionately, as that 
of any other profession 

“ ' 

lency of the American lawyers to organ 


e in professional groups is comparatively recent 
rigin. Before 1870, when the Association of the 
B: the City of New York was formed, there were 
ilmost no bar associations of importance. Fifteen im- 
portant state and local associations were in existence 
by 1878, when the American Bar Association came 
nto beings th a few members. At the beginning of 
he 20th century. 300 local associations are known 

have sted. During the next ten years, the num- 


ber was ibled, and by 1930 had been doubled again 


loday there are 1,430 state, district, and local organ 
izations of which there is a record in the headquarters 
of the American Bar Association. 

With the coming of the incorporated bar about 
1921, an important change in the national picture be 
gan. This movement soon acquired momentum, with 
the result that to date seventeen states have integrated 
bars and in a dozen others active efforts are being 
made toward that goal. All members of the bar per- 
force belong to the official state bar associations in the 
integrated bar states, with the result that out of about 
78,000 total members of state bar associations, some 
38,000, or almost half, are found in the jurisdictions 
which have adopted this type of organization. Almost 
two-thirds of the states retain the voluntary type of 
state bar organization, and only half of these enroll as 
many as 40% of the lawyers in the state. However, 
the key to a representative organization in a given 
state lies not alone in the number of lawyers who are 
enrolled in the state bar association, but also in the 
structure of that association and its relation to the 
local units in its territory. 

On the whole, there has been relatively little of 
definite cooperation between state and local bar asso- 
ciations. Most of that which now exists is of com- 
paratively recent origin. The executive committee or 
governing board of most state bar associations is se- 
lected on a regional basis, and this has tended to pro- 
duce some extent of representation of the interest of 
local bars in the councils of the statewide associations 
In most state bar associations, the actual cooperation 
has been limited to such work as has been done by a 
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committee on local bar associations, and there has 
been little or nothing that resembles an organic tie-up. 

In integrated bar states, the usual provision is 
for the board of governors or bar commissioners to be 
elected by the voters from defined districts in their 
states, in some instances by a mail ballot. In North 
Carolina, the Councillors of the State Bar are elected 
at district meetings. In some other integrated states, 
it is usual to have the election take place at the annual 
meeting of the state bar. In California, in addition, 
there is a Conference of Bar Association Delegates, 
which meets the day before the convening of the an- 
nual convention of the State Bar and discusses and 
passes upon committee reports which are to be pre- 
sented to the association. The recommendations of 
the Conference are presented on the floor of the as- 
sembly at the same time that the reports are brought up 
for approval and action by the state association. 

Affiliated Type of Organization 

Minnesota and Wisconsin (and Washington, un- 
til it adopted the integrated basis) furnish good ex- 
amples of the affiliated type of bar organization. Minne- 
sota is divided into nineteen districts, and a district 
organization has been set up in each of these. A sys- 
tem of joint dues has been established. The local as- 
sociation collects and remits the dues to the state or- 
ganization, and is supposed to admit to membership 
only those persons who have also joined the state 
body. No reduction in dues is given by virtue of be- 
longing to both associations, but the affiliation plan 
has worked rather successfully. These district asso- 
ciations are in fact integral parts of the state associa- 
tion, and have voted by a majority vote of all their 
members to affiliate with it. Every affiliated district 
association is entitled to elect, in such way as it chooses, 
one delegate to the state bar association for each 
twenty-five members for whom dues have been paid 
by it to the state association. These delegates may 
decide any matter which is brought before the annual 
assembly, whenever a vote by delegates is called for 
by ten of their number. In actual practice, this is 
rarely done. Each district association, except those 
in the large cities, elects by mail ballot one member of 
the board of governors of the state association. Minne- 
apolis has four representatives, St. Paul three, and 
Duluth two, on that board. 

In Wisconsin, a reduction in state bar dues of 
from $5.00 to $3.00 is made to members of local as- 
sociations which have affiliated with the state bar, all 
of whom thus become members of the state bar; and 
no member of the bar of any county or circuit in which 
there is an affiliated association is eligible to member- 
ship in the state bar except as a member of such county 
or circuit association. The county association, when 
it affiliates, becomes liable to the state bar for the dues 
of all its members. The board of governors consists 
of one member from each circuit, and from circuits 
having more than one circuit judge, as many mem- 
bers as there are circuit judges. The members of the 
board are nominated at the annual meeting of each 
circuit. In case the circuit fails to nominate prior 
to the annual meeting, then the members from such 
circuit at the annual meeting make such nomination 
by a majority vote. Other nominations may be made 
from the floor at the time of the annual meeting. There 
is no vote by delegates. Many localities are able to 
show 100% membership of the lawyers in their dis- 
trict. In the larger centers, however, such as Milwau- 
kee and Madison, only one-third or one-half of the 
lawyers have been brought in under the affiliated 
plan. In the State of Washington before it became 















an integrated bar, another variation of the affiliated 
plan was in use. The board of governors met each 
year and prepared an annual budget, and then assessed 
against each district organization a share of the budget 
in proportion to the population of the district. This 
system was formerly applied to affiliated locals in 
Oregon, which this year joined the integrated column. 

Florida has a provision for reduction of dues from 
$5.00 to $3.00 where the entire membership of any 
local bar association shall become members of the state 
bar association and where the local assumes the col- 
lection of state dues. The majority of the local as- 
sociations in the state have accepted this group mem- 
bership. The committee which nominates the officers 
is composed of one representative from each circuit in 
the state, chosen by a caucus of the members present 
at the annual state bar convention from each circuit. 

The Missouri type of affiliation also provides for 
a reduction in dues. A new constitution is now un- 
der con.ideration by that association which would in- 
clude in membership any person entitled to practice 
law in the state of Missouri. 


The Pennsylvania System 


An interesting innovation is in effect in Pennsyl- 
vania. The membership of that state association con- 
sists of individuals and of those county bar associations 
which affiliate and are thereafter known as affiliated 
associations. ach affiliated association is entitled to 
two delegates to the association, and the by-laws pro- 
vide that all resolutions which come before the asso- 
ciation shall be voted on, first by all of the members 
present except the delegates, and if favored by a ma- 
jority of them, then by the delegates, whose assent is 
necessary for the final ratification of the resolution 
This dual submission does not apply to the election of 
officers. The delegates from the affiliated associations 
are thus given in effect a veto power over the action 
of the general members present. According to recent 
information, only eight small local associations in the 
state, out of a total of some 67, remain unaffiliated. 
Contact with the locals is also maintained during the 
year, by means of zone meetings sponsored by the state 
association, with the cooperation of local associations 
in the zone. 

In New Jersey, the relation between the state bar 
and local associations is maintained through the Gen- 
eral Council. This body consists of delegates from 
each county, and is composed of as many delegates as 
there are members of the general assembly of the state. 
The county or local associations select these delegates. 
The General Council is empowered to consider and 
make recommendations to the Board of Trustees or to 
the Association, but its powers are purely advisory. 
It has three meetings each year. 

It is the result of an organization of bar associa- 
tion delegates which grew up outside the state bar 
association, but which, by means of this provision, has 
become a part of it. The nine directors on the Board 
of Trustees, one from each judicial district, are elected 
at the annual meeting of the Association. 

In Connecticut, a constitution adopted this year 
provides for a Board of Delegates elected by the local 
associations on a basis of proportionate representation, 
with power to consider resolutions submitted to the 
executive committee and to make recommendations 
concerning them to the annual assembly. 

Maryland has a useful rule that no lawyer shall 
be eligible to be a member of the state bar association 
unless he has already become a member of his local 
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issociatior \ similar rule, to make membership in a 
state bar association an eligibility requirement for 
nembership in the American Bar Association, has been 
urged many times, and was strongly supported by lead- 
ge lawyers in 1916, when the matter of coordination 


was under discussion by the American Bar Association. 
Four of the largest state bar associations in the 
untry have not been referred to above, as their re- 


lationships with local associations are not as easy to 
classify. Of these, the Massachusetts Bar Association 


has provisions for the closest relationship to its local 
associations, by reason of an amendment to its by-laws, 
passed in 1932. That amendment provides that local 
bar associations may become affiliated with the state 
bar on the payment of a nominal fee of $5.00 each. 
Members of such affiliated associations are enabled 
automatically to become members of the Massachusetts 
Bar Association, on the payment of the regular dues 


of $5.00 a year, by virtue of their membership in the 
local association and without a formal vote. In addi 
tion, the President or other elected delegate of each 
local association automatically becomes a member of 


the State Bar Association’s executive committee of 
twenty-one members. To date, thirteen associations, 
including a very large proportion of the bar of the 
commonwealth, have voted to affiliate. 

Although in Texas there is no organic relationship 
between local bar associations, district bar associations 
and the State Bar Association, there has been a good 
deal of cooperation ; and it has been the practice of the 
President and the members of the Board of Directors 
of the State Bar Association to visit many of the dis- 
trict and local bar associations and to speak at their 
meetings. 

The Illinois Bar Association is often pointed to as 
doing highly effective work through the voluntary 
type of state bar association. Years ago, district fed- 
erations of local bar associations were organized in 
that state, in each of the seven supreme court districts. 
Each of the seven federations has the right to elect one 
of the twenty members of the Board of Governors of 
the state bar. Elections are by ballot mailed out from 
the Secretary’s office. It is the practice of the President 

(Continued on page 652) 


THE LAND SYSTEM OF HAWAII 


System of Tenure at Birth of Hawaiian History Was Definitely Feudal, Much Like That 
Prevailing in Europe in the Middle Ages—Steps Toward the Creation of Allodial Titles 
Division of Lands Consummated in 1848-1850—Efforts of the Hawaiian Govern- 
ment to Create Small Holdings, etc.* 


By PENROSE CLIBBORN Morris 
Member of the Bar of Hawai 


HE present land system of Hawaii has its roots 
‘Le the past, and needs to be considered as a 

whole, roots, stem and branches. The origin of the 
Hawaiian race, and data. for its primitive history, 
are remote and uncertain. The beginning must 
have been the landing at some unknown date in the 
distant past, from some place of origin that is 
shrouded in uncertainty of the Pilgrim Fathers of 
the Hawaiian race. The cradle of the Polynesian 
race may have been Southern Asia. All that is pre- 


history \ long time must have then elapsed to 
enable the first settlers to establish themselves, 
graduall populate and organize, and spread 


throughout the islands of the group. 

We may guess that during the primitive period 
of the evolution of the Hawaiian people, land tenure 
may have passed through some form of a patriarch- 
al system into some system of tribal ownership as 
in New Zealand, or into some kind of communal 
system as in Samoa. Any such tribal or communal 
tenure was not enduring. We know that at the 
birth of Hawaiian History, the system of land ten- 
ure was very definitely a feudal system, very like 
that prevailing in Europe during the middle ages. 
This feudal system, where the King was the su- 
preme landlord, and all other holders of land were 
directly or indirectly his tenants, endured until con- 
stitutional rights were acquired by the Hawaiian 
people ninety-five years ago. 





*Paper read at a round table discussion during the 
recent visit of the American Bar Delegation to Hawaii. 


A description of this Feudal system and its 
working has been officially written and spread upon 
our Statute books. The “Principles” of the Board 
of Commissioners to Quiet Land Titles, written in 
the year 1845 for the direction of the Commission- 
ers, and the information of all persons concerned, is 
printed in full in the Statute Laws of the year 1847 
of Kamehameha III, King of the Hawaiian Is- 
lands. 

This document sets forth the method of land 
subdivision adopted by the first King of all Hawaii, 
Kamehameha I—the great Kamehameha as he is 
often called. He, in dividing the land, followed the 
example of his predecessors, the petty ruling chiefs 
before him. Coming to the throne in the year 1795, 
he immediately parcelled out the lands among 
his principal warrior chiefs. A portion he retained 
for himself and his servants. Each principal chief 
divided his lands anew, and gave them out to a 
lesser chief, by whom they were subdivided again 
and again. By this process they passed it may be 
through as many as six persons from the King to 
the poor tenant who cultivated his patch of taro. 
The late Judge Sanford B. Dole, outstanding Amer- 
ican leader in Hawaii, President of the Republic 
of Hawaii during its short existence, first Gover- 
nor of the Territory of Hawaii, and Judge of the 
Supreme Court and Federal Court, has remarked 
that this feudal custom of re-distribution of power 
and land upon the accession of a new ruler has a 
curious survival in the equally reprehensible senti- 
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Dole’s—of modern poli 


ment 
tics expressed in the well known words “to the vic- 


the words are Judge 


tors belong the spoils.” But note that insofar as the 
holding of land was concerned, the division of the 
spoils system was beginning to languish even dur 
ing the great Kamehameha’s lifetime. He was a 
statesman, and had the well-being of the nation 
at heart. Accordingly, breaking with tradition, he 
introduced for the first time the principle of heredi 
tary ownership of the land 

This principle was not approved by the second 
Kamehameha after the death of the first. But the 
Chief wife of the great Kamehameha, Kaahumanu, a 
woman of tremendous character, shared 
the administration of the Government with Kame- 
hameha II. This great woman strongly supported 
the idea of hereditary ownership of the land, and 
by her influence succeeded in preventing the King 


force oft 


from making a general distribution anew of the 
lands of Hawaii in the ancient manner. The con 
sequence was that the distribution that had been 


made by the great Kamehameha remained for the 
most part a permanent settlement of the landed 
property of the Hawaiian Kingdom. For the first 
time, there was no dispossessing and revesting of the 
land among the King’s followers, and friends 
on his accession in the year 1819. 

However, one must not assume that the prin 
ciple of hereditary descent at this time, or at any 
time prior to the year 1839, was fixed and immu 
table As regards the right of inheritance in those 
early days, it was decided by our Supreme Court 
in the year 1862, that in the year 1827 there was 
no fixed or uniform law of inheritance; that al 
though the fact of a general transmission of the pos 
session of lands seemed well established, yet such 
transmission not by well defined 
rules or uniform custom 

The period during the first forty years of the 
19th century was therefore a transition period in 
regard to Hawaiian land tenure. There was not 
enough certainty in the ownership of land to jus- 
tify extensive improvements being made. This was 
a drag on material progress. The position of the 


new 


was governed 


common people was still very precarious. They 
were not so secure as were the Chiefs in count 
ing on the growing sentiment towards fixity of 


tenure and hereditary succession, but might still 
be summarily ejected by their overlord. 

The next step towards the creation of allodial 
land titles was a long step in advance. In the year 
1839 was passed the great measure of constitutional 
liberty for Hawaii, granted by Kamehameha III 
known as the Bill of Rights. This was the Ha 
waiian Magna Charta. It enunciated a declaration 
of the people’s rights and ownership in land in the 
following words: 


“Protection is hereby secured to the persons of all 
the people, together with their lands, their building lots, 
and all their property, while they conform to the laws of 


the Kingdom, and nothing whatever shall be taken from 
any individual except by express provision of the laws.” 

This principle of private ownership in land was 
reiterated in the first Constitution of the Hawaiian 
Kingdom in the year 1840. But this constitu 
tion provided that the right of controlling transfers 
of land was still vested in the King, without whose 
consent no land could be conveyed away. In the 


years 1845, 1846 and 1847, were passed acts organiz- 
ing the Government, and creating a governmental 
machine, detached from the person of the King. 

It did not take long 


to advance one step further 
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to the idea that such a separate organized Govern 
ment might possess public lands 
origin and source of land titles 
In the year 1845 was established the Board of 
Commissioners to Quiet Land Titles which secured 
a division of lands, or “Mahele” as it is called. This 
division was consummated in the years 1848-1850, 
and resulted in bringing to an end once and for all 


] 


and become the 


the feudal system of land tenure in Hawaii, and 
finally and conclusively establishing the principle 
of private allodial titles The Mahele was a plan 
to divide up the entire land of Hawaii among the 
following: 

1. The King volunteered to give up his title 
to the whole. In lieu thereof he and his successors 


on the throne were to have a portion as their pri- 
vate property These lands were the “Crown 
Lands.” 
2. The Government was to be allotted a por 


tion devoted to the public use, as providing land for 


sale, and was to use the purchase money of land 
sold for the benefit of the public treasury 

3. The Chiefs in consideration of giving up 
their rights were to be allotted rights in land. They 
could acquire allodial title to their lands by prov 


Board to 


mission and fol 


ing their rights before the Government 
be created, known as the Land Cor 
lowing this up by obtaining a from 
sur 
7 
equivalent 


Royal Patent 
the King on payment of a commutation fee, or 
render of portions of their land as an 

+. The people were likewise permitted to 
the machinery provided by the Land 
to establish their claims to their patches known as 
kuleanas and they too were required to take out 


use 
Commission 


Royal Patents on payment of a commutation fee in 
most cases 

This division was a double divisio1 First of 
all it was a division supposed to have been an 
equal division in thirds between Kings, Chiefs and 
people. Then out of the share of the King and 
Chiefs came the Government land. Great self sac 
rifice and public spirit was called into play to bring 


about this great revolution. The Chiefs were called 


upon to make two sacrifices—the giving up of land 
to the Government and the vielding up of all in 
terest in the kuleanas or tenants patches to the 
people. The division between King, Chiefs, and 
Government was duly carrried into effect by proper 
legal acts recorded in the Hawaii Domesday 
Book or book of Division known as the Mahele 
Book 

There remained the important work of award- 
ing the kuleanas and the Chiefs’ lands. This was 
a tremendous task. The Board of Commissioners 
consisted of five members It was organized on 


Feb. 11, 1846, and was dissolved on March 31, 1855 
The Commission had powers as a Court of Record 
to investigate, and finally confirm or reject all 
claims to land arising prior to Dec. 10, 1845. There 
Was an appeal from the Board to the Supreme 
Court All claims to land had to be fil vith the 
Board on pain of loss of right to recovery in the 


Courts. Titles of all lands not made the subject 
of application to the Board were declared to be- 
long to the Hawaiian Government. All land claimed 
had to be surveyed at the claimant's expense, be- 
fore an award could issue. The expense of survey 
was very trifling, but enough qualified surveyors 
could not be found for so gig work, and 
many of the surveys made were inaccurate 

The Land Commission Awards, or L. C. A.’s 


antic a 
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ommonly called, constitute the root of 


title to the lands that were dealt with by the Land 
Commission But the L. C. A.’s did not confer 
title, but only showed prima facie title. They gave 


the holder a right to pay a small sum, one-third or 
of the value of the lands as at that date, 
ymmutation of the Government’s interests. Some 
inds did not have to pay any commutation fee. 
\fter the Government's interest had thus been paid 
for, the Royal Patent from the King was granted, 
nd this conferred full allodial title. Altogether 
11,309 claims were confirmed, covering 28,000 acres. 
f these about 30 or 40 covered large areas awarded 
to the Chiefs. All the residue covered small hold- 
s awarded to the tenants. 

The area covered by the work of the Land 
Commission seems small, but many of the Chiefs 
ind people never filed claims to their lands. They 
lo not seem to have been willing to commit them- 





y 
~ 


elves to the procedure provided. Perhaps the Ha- 
aiians | not at that time understand allodial 
ywnership, or the benefits intended to be conferred 
on them by the King and leading Chiefs. How- 
ever, the partial failure of the Land Commission to 
reach all the land holders was corrected later in 


is follows: 

\fter the Mahele or great division and even be- 
fore all the L. C. A.’s had been issued, and the Com- 
had been dissolved, government lands were 
Royal Patent Grants. A very large 


mission 


granted by 


number of these Grants were issued especially be- 
tween the years 1850 and 1860. Many of these 
Grants were to natives who did not benefit under 
the Land Commission \bout 300,000 acres were 
granted in this way at very nominal prices, some 
land at 25c per acre 

The second way in which the work of the Land 
Commission was supplemented, was in reference to 
the Chie lands. Some years after the Land Com- 
mission had been dissolved, it was found that many 


Chiefs whose names had appeared in the Mahele 





hook, had failed to present their claims to the Land 
Commission. These stragglers were given relief, 
ind the Minister of the Interior was empowered 
to grant awards to claimants of this class, provided 
they presented their claims before the last day of 
lune 1862 \bout 70 awards were issued. These 
ire called “Mahele Awards,” and comprise an ad- 
ditional series of original titles from which title 
tarts 

Phirdly, the creation of small fee simple hold- 


waii, has been furthered during the past 
by a homesteading policy of the Gov- 
hereby it has been sought to resettle 
the country places, and check the movement away 


ernment 


rom tl nd, that has been in evidence here as in 
other part ot the world 

[ have now mentioned as documentary sources 
if title C. A.’s followed by Patents, Grants, and 
Mahele Awards. If I add a few cases where the 
itle starts with deeds by Kamehameha III and 


Kamehameha IV of their lands, then the list of 
iriginal titles in Hawaii is completed. The Crown 
be alienated until the year 1865. Large 
areas were mortgaged and small portions were sold. 
But there was danger of them being squandered 
when an Act was passed in 1865 making them in- 
1able. Upon annexation in the year 1898, all 
public lands became part of the Territory of the 

nited States. By the Organic Act approved April 


lands could 








30, 1900, was created the Territory of Hawaii, and 
a Government to rule it. Some idea of the size 
of the Territory may be had by stating that the 
largest Island of the group, the Island of Hawaii, 
is nearly equal in area to the State of Connecticut 
and contains an area of nearly two-thirds of the 
entire Territory. 

The Public lands that passed to the Territory 
of Hawaii consisted of Crown lands and govern- 
ment lands. These merged, and the distinction be- 
tween them became unimportant and forgotten. 
The Hawaiian government has for half a century 
down to the present time made honest and sincere 
efforts to promote small holdings, by sales of the 
public lands, and by Homestead agreements, Right 
of Purchase leases, and otherwise. Between the 
years 1892 and 1928, 104,203 acres had been or were 
in process of being homesteaded. The average size 
of the homestead was something over 20 acres. 
Compare the figure 104,203 with the 28,000 acres 
covered by the L. C. A.’s, and it will be seen what 
has been done to put the small holder back on 
the land. The amount still available for homestead- 
ing is calculated to be only about 11,000 acres of 
less desirable land. Today the estimated total area 
of Public lands is 1,588,490 acres, but very little of 
this is considered suitable for small holdings. The 
Public lands comprise lands under lease at rents 
amounting to a quarter of a million dollars annual- 
ly, lands in forest reserve that bring in $100,000 
annually in rents for water rights. The residue 
is land reserved for public purposes. The area of 
the leased land is 586,000 acres mainly pasture, and 
containing less than 100,000 acres of good agricul- 
tural land. It is believed that the most economic 
way to handle this land is to continue the policy of 
leasing it for pasture, or for growing sugar cane or 
pineavples. The area in forest reserve is 650,527 
acres. Many lands that had been awarded to mem- 
bers of the Royal family passed by will and descent, 
until they acccumulated in Mrs. Bernice Pauahi 
Bishop, who settled them by will in trust for Ha- 
waiian educational and charitable purposes. 

Land title investigation in Hawaii is difficult. 
The old system of land subdivisions has remained 
unchanged to the present day. There is not time 
to tell of it now. One consequence of the ancient 
manner of subdivision is that when someone is 
about to purchase a large area of land—what is 
called an Ahupuaa, on the basis of the acreage of 
the whole, he finds that a large part of it is taken 
up in holdings of small owners. These have then 
to be bought up, and the title to every little hold- 
ing individually investigated, as well as the title 
to the entire. Thus are encountered titles within 
titles, not always designated by special survey. Then 
cases occur where the present owners of a Grant 
appear to own the entire grant in equal undivided 
shares, but in fact some of them actually occupy 
and claim all interest in a portion, without any 
formal partition having taken place. This state of 
affairs is most likely to occur in what are called 
“Hui” titles. The Hui is a sort of co-partnership 
in land holding. Our Supreme Court has ruled. 
that “the hui, as a peculiar institution, has pur- 
suant to its rules and customs, certain powers as 
an association which do not belong to its members 
individually as tenants in common. Among the 


powers is that of binding all its members at a reg- 
ularly called and duly attended meeting by a vote 
The Hui has other peculiarities, 


not unanimous. 
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and difficulties. 
them up. 

A partition act passed in the year 1923 has made 
easier the partitioning of Hui lands. 

Other difficulties in Hawaiian land title work 
are encountered when seeking to ascertain in 
whom a title is vested. This is because children 
may not take the names of their parents. Daugh- 
ters may inherit under an estate not of record. They 
marry, and the title is lost track of on the indexes 
on account of the change of name. Persons are 
known sometimes under two or even more differ- 
ent names. They convey, at times, by one name 
and at times by another. 

We have no master maps or lands index in 
our Bureau of Conveyances and a complete lands 
index could not be fashioned. There are many 
cases of unrecorded deeds. These cause a break 
in the record. There are deeds drawn by ama- 
teur Hawaiian Conveyancers or by the parties 
themselves, deeds with erroneous descriptions, and 
deeds with no descriptions at all, and vague incom- 
prehensible documents of all kinds that are such 
because the average Hawaiian mind is not precise 
and exact. 

Lastly a very great number of recorded docu- 
ments are in the Hawaiian language, and few re- 
liable translators are now living capable of trans- 
lating any but the simplest records. 

Our land title business in this Territory is too 
limited in extent, and beset with obstacles to have 
ever made it worth while for anyone to set up a 
Title Guarantee Company here. Several efforts in 
that direction have been costly failures. Then too 
we have had a successful Torrens system at work 
in Hawaii for thirty years, and an efficient land 
Court to make it function. The Government guar- 
antees the titles registered under the Land Court 
decrees, and this tends to make unnecessary the 
establishing of a private Title Guarantee Company. 

Our Land Court Torrens system was inau- 
gurated by an Act of 1903. The Act is copied from 
the Statute of Massachusetts. That Statute was 
thoroughly tested for Constitutionality in the case 
of Tyler vs. Judges of the Court of Land Regis- 
tration, 107 Mass. 71. The total area of land in the 
Territory suitable for registration is not extensive 
when regard is had to the area of the public lands, 
and waste lands and large area in small City lots, 
where the expense of obtaining Land Court Title 
would not be justified except in cases where the ti- 
tle was dubious. On the 30th day of June 1933, 
1012 titles had been registered. In addition a num- 
ber of other titles are pending registration. Some 
very large estates and plantations are now being 
prepared for the Land Court. The system has the 
confidence of the profession, and of the public. The 
Insurance Fund has never yet been drawn on. One- 
third of the total area of this Island will soon be 
registered, when the applications now pending are 
completed. Registration on other Islands is pro- 
ceeding more slowly. 

This concludes a bird’s-eye view of our Land 
System in Hawaii. We have passed from feudal- 
ism to a modern system in less than a century. 
The economic result has not been the establishing 
of a peasant proprietary, but I believe the facts 
show that the small holder has had encourage- 
ment, and the Hawaiian a security and freedom un- 
known to him in the days of his forefathers. Al- 


The modern tendancy is to break 








though many of the homesteads patented prior to 
the year 1910 have passed out of the hands of the 
original homesteaders, in 1910 the Homestead law 
was altered to prohibit alienation of the homesteads 
without consent of the Government. This consent 
is not given without good reason. 

The large agricultural concerns that now hold 
much of the land, by their competent management, 
large resources, science and fine spirit of co-opera- 
tion, have succeeded in changing the not very fruit- 
ful soil of Hawaii into productiveness, in a miracu- 
lous manner. The well being of every member 
of the community depends directly or indirectly 
on the prosperity of our great Island industries, 
sugar and pineapples. 

As regards the legal system in relation to land 
in Hawaii, everyone concerned is trying to grad- 
ually perfect it, and to make it operate smoothly 
as part of a general scheme of Government, that is 
working to make this Territory one of the most 
prosperous and happy places on) the face of a 
troubled earth. 


The Relationship between State and Local Bar 
Associations 


(Continued from page 649) 


of the State Bar Association and some of its other ofh- 
cers to attend the annual meetings of the district federa- 
tions. In the secretary’s office, an up-to-date list of 
the officers of the local bar associations is maintained ; 
and the State Bar Journal, published monthly, prints 
a considerable amount of news of the locals. 

In New York, there is annually a meeting of the 
presidents of federations of the bar, of local bar asso- 
ciations, and of members of committees on character 
and fitness. This is a part of the regular annual meet- 
ing of the State Association. While it considers the 
general problems of coordination, it is not primarily a 
forum for the discussion of local bar association prob- 
lems, except those which come within the province of 
the committees on character and fitness. The State 
Association’s Committee on Cooperation Between State 
and Local Bar Associations has been of considerable 
aid in promoting the coordination work of the Amer 
ican Bar Association and in securing the cooperation 
of local associations in the National Bar Program. 
The committee has also aided actively in the work of 
the federated bars throughout the state 

In every judicial district in New York except the 
first, a federation of bar associations has been organ- 
ized. These federations have been effective in bringing 
together the lawyers of the particular districts and in 
securing some unity of work among the locals belong- 
ing to the federation. Also, through these federations, 
the president and other officers of the State Bar As- 
sociation have been able to bring to the membership 
from time to time a concrete idea of the aims and pur- 
poses toward which the state association is working. 

These differing forms of organization represent 
also varying degrees of success in correlating state and 
local bar organizations and activities. The form, 
however, is not itself always significant. Often the 
leadership is more important. In bringing both state 
and local associations more closely into the national 
picture, the past history and the present state of their 
cooperation will properly be considered; and every 
effort will be made to enlist the support of state and 
local leaders, who can do much to help make the im- 
proved structure function to maximum efficiency. 
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THE MOTION PICTURE AS A FRAUD 


DETECTOR’ 





By Joe G. SWEET 
Member of the San Francisco Bar 


WENTY years of experience as defense coun- 

sel | 1umber of health and accident and 

casualty companies has impressed me with two 
things. First, the very considerable increase in 
premium charges on such policies rendered neces- 
sary by fraud or malingering on the part of claim- 
ants and plaintiffs; Second, the inadequacy of even 
the best medical examination and lay investigation 
as detectors of such fraud or malingering. 

The public as a whole, as well as the com- 
panies, is interested in keeping premium charges at 
the lowest possible figure. The lower the premium 
the greater the number of insureds. A health and 


g 
accident policy may mean the difference between 
independence and charity to the sick or accidentally 


injured person. A liability policy may mean the 
same to the person injured through the negligent 
operation of an automobile. Each settlement made 
with an undeserving claimant increases, to some 
extent, the burden of the honest and provident citi- 
zen. The detection and punishment of fraud is, 


therefore, at once a service to the public and to 
the company. 

In the past, the legitimacy of a claim has been 
determined by medical examination, written or oral 
statements, and visual investigation, either by em- 
ployes of the company, or specially employed in- 
vestigators. The testimony of the doctor or the 
investigator who on the witness stand merely tells 
what he found or saw is nearly always subject to 
one inherent and unavoidable weakness—it can do 
no more than create a conflict in the evidence. 
Where one doctor says that a claimant is perma- 
nently injured and the other that he has nothing 
wrong with him, it is for the jury to decide. The 
same is true where an investigator testifies that 
he saw the plaintiff running down the street and 
the plaintiff denies the truth of the statement. The 
feeling of most juries toward insurance companies, 
being what it is, demonstrative evidence is what is 
required. 


I do not mean to suggest that the company 
should not, on its own account, make the most 
careful investigation of the entire matter. Like 
wise, I do not mean to belittle the value of a 
medical examination. The best of both should be 
had as soon as possible after any claim of impor- 
tance has been made. Since special services are not 
necessary in the case of the honest claimant, the 
function of ordinary investigation and of medical 


examination is, in large part, to separate the wheat 
from the chaff—to determine which claims show 
the symptoms of fraud. 

The necessity for a thorough medical exami- 
nation—one that takes nothing for granted—cannot 
be over-emphasized. The doctor is the person best 


qualified to find the initial clue. Unfortunately for 





*Address delivered before the Insurance Law Section 
I Angeles on Monday. July 15 


653 


the companies, the great majority of examining 
physicians make one mistake that all too frequently 
proves exceedingly expensive to the company. They 
take the medical history and subjective symptoms 
too seriously. Where the person examined is a 
patient in ordinary practice, the doctor is justified 
in assuming that the history and complaints are 
given in good faith. It is to be expected that the 
normal patient will not voluntarily spend his money 
for the purpose of deceiving the doctor. On the 
other hand, where the person examined is seeking 
to recover money from another, the case becomes 
entirely different. In many cases, the claimant 
originally did receive injury that caused temporary 
disability. Quite frequently such a patient makes a 
study of his symptoms during the time of disability 
for the purpose of perpetuating them after the 
actual disability has passed. In many cases, the 
patient is coached by an attorney with wide ex- 
perience in such matters, or perhaps even educated 
by a physician who hopes to share in the proceeds 
of the fraud. It is clearly apparent that, where 
claim is being made, a diagnosis based in large 
part on history and subjective symptoms has little, 
if any, probative value. 

Therefore, it is obvious that the physician 
examining a claimant should approach the case in 
a frame of mind entirely different from that in 
which he receives a patient in everyday practice. 
Wherever possible, he should, with the knowledge 
of the patient, ascertain the truth of the statements 
concerning subjective symptoms. For example, if 
the patient complains of pain when making a cer- 
tain movement, the examiner may later in the 
examination cause the patient to make a seemingly 
dissimilar movement that places strain upon the 
same muscles involved in the first movement. If 
second movement is made without pain, it is a 
strong indication that the first complaint was not 
made in good faith. 

When the investigations of the Claims Depart- 
ment and the report of the examining physician 
point to a strong possibility of fraud, it then be- 
comes time to employ the special investigator, This 
person must be one possessed of tact, skill and 
honesty. It is also essential that the special in- 
vestigator be able to operate the motion picture 
camera. The motion picture industry has now 
reached the stage where films taken with a proper 
camera reveal! the activities of the individual and 
furnish indisputable evidence. In addition, a great 
majority of jurors are steady patrons of motion 
picture houses; they are interested in seeing 
“movies” on almost any subject, and their attention 
is caught and kept when they are displayed in a 
courtroom. 

There is nothing, that I know of, that furnishes 
such a dramatic climax to a case. When a person 
comes into court in a wheel chair, in which, accord- 





054 


ing to his testimony, he has his time since 


leaving the hospital, it is both diverting and persua 


spent 


sive to the jury to see this cripple doing the running 
broadjump, or a backflip from a spring board 
There is one more thought to be kept in mind 
careful to 
which he 
may be tried He 
relaxes and returns to normal when he finds him 
locality thinks he is free from 
It is essential that the motion picture 
operators have the means and resourcefulness nec 
induce him to take a short vacation 
home and the spirit of play that 


lingerer is extremely 


usually the ma 
pose in the community in 


his 


preserve his 


] 


resides and in which cast 


self in a where he 
prying eyes | 
essary to 
Absence from 
arises during a holiday usually cause him to act in 
his normal manner. The motion picture camera 
well handled on such an excursion usually means 
the successful termination of the case 

I can illustrate my meaning in no better wav 


than by giving you the case histories in two cases 
that I recently tried in San Francisco 
Case 1 
The accident happened on April 21, 1934. The 
case went to trial February 18, 1935 
Plaintiff was struck by an automobile. Three 


davs later. as a result of the accident, the two lower 


segments of the coccyx were removed. He was in 
the hospital some time and undoubtedly had a legi 
timate period of disability of from ten to twelve 
weeks. By occupation he was a freight handler 
According to his testimony given on deposition, he 
attempted to return to his original occupation, but 
was unable to do so. He finally succeeded in per 
suadine his emplovers to give him lieht duty for 
about four or five hours per day. From time to 
time, he would collapse while at work and it would 
he necessary for the other emplovees to take him 
He stated that while bending forward with 
his fingers 


home. 
his knees rigid, he 
within eiohteen inches of the floor: he experienced 
pain while making most of the normal back move 
ments: he was unable to walk ranidlv. to lift. or 
making anv violent phvsical movements. He also 
stated that he suffered frequent nervous collanses 
On the dav of trial, he testified that he had had 
a complete collapse on February 4th. This kept 
his apartment until 
February 11th, at which time he had a recurrence 
of the trouble of 4th 
Plaintiff produced as witnesses a husband and 


was unable to get 


him practically confined to 


February 


wife who lived in the apartment adjoining him 
They corroborated plaintiff's testimony in practi 
cally every detail 

The need for spevial investigation was indi 
cated bv the examining physician’s report On 


forward flexion with knees straight plaintiff reached 
about the floor. On forward bendine 
while sitting on 
finger tips came within four inches of the soles of 
his feet. From this and other similar tests the 
doctor decided that plaintiff was a malingerer. He 
reported. January 7, 1935, “It is my opinion that 
this patient’s symptoms will entirely clear up at 
the termination of litigation.” 

On 


a foot from 


woman witness 


llth she and the 


cross-examination. the 


admitted that on Fel 


finally yruary 
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a hard table with knees straight, 








plaintiff were in Yosemite Valley in company with 
another man and his wife 

This other man and his wife ere the special 
investigators employed by the company. On Feb 
ruary 4th, they succeeded in making the acquain 
tance of plaintiff and his friends The husband 
represented himself to be an advertising man with 
a liberal expense allowance that he sometimes used 
for the benefit of his friends. He and his wife were 
going to Yosemite Valley to secure pictures for use 
by an eastern correspondent. He invited plaintiff 
and his woman witness to visit the Valley as his 
guests. It was an alluring offer and is eagerly 
accepted While plaintiff, his itness and the 
woman detective sported in the snow, the husband 
secured three hundred feet of excellent film. The 
pictures illustrate the exhilarating effect of the 


Sierra Nevada atmosphere upon hopeless cripple 


It took the jury exactly seve1 minutes to 
arrive at a unanimous verdict for the defendant 
Case 2 
Plaintitt, a junkman, was injured sidewalk 
door on January 26, 1934. The case went to trial 
on April 16th, 1935. 
Plaintiff claimed injuries head, neck, 


and 


cord He 


the time 


spinal column, nerves spinal 
testified that from the date of injury unti 
of trial, he was entirely unable to I 
crutches for a number of weeks following the 
dent and from the time of 
crutches until the day of trial was 
about on a cane; from time to time he had fainting 
spells on the street and was taken to the Emer 
Hospital; his hands and arms were afflicted 
with tremors; he was entirel) | to walk with 


back, 
work: ne was on 
accl 
abandonment of the 


11 


iged to shuffle 


gency 


unable 


out his cane, and then could only make his way 
about at a slow shuffling gait 

One of his physicians testified that he was 
suffering from traumatic neurosis and that his 
future was extremely doubtful. The physician 
thought that he might also have a beginning par 
alysis agitans brought on by the accident. The 


eminent physician who examined for the defendant 
unable to find real objecti f 
injury, but on the other hand did not feel that he 
could state positively that the observed 
and the symptoms claimed were without foundation 
in fact. In other words, this physician 
been vulnerable on cross-examinatio1 

In September, 1934, plaintiff's 

made by the same investigators who worked 
on Case 1. The husband informed plaintiff that he 
was interested in collecting old weapons and other 
antiques and desired plaintiff to work for him on a 
commission basis. The investigator expressed doubt 
concerning plaintiff's ability to he 


Was any ve signs ol 
tremors 


vould have 


acquaintance 
Was 


‘Ip him with heavy 


objects that might be purchased and plaintiff then 
informed him that it would be all right if they 
worked outside of San Francisco, because he could 


then do without his cane. 

Following this, the investigators took plaintiff 
on two two or three day automobile trips away 
from San Francisco. The day following the return 
to San Francisco from the second trip pictures were 
secured showing plaintiff going about with his cane 
with the shuffling walk that he had adopted follow 
ing the accident. On Sunday, in an outl 


Af 1 


he was seen running a footrac« Monday, in the 


Ving town 
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he cas¢ as to be tried, a hopeless 


the investigators described plaintiff's 


1 stated that t 


] 
} 
i i 


ley had motion pictures 
| 


ession and dismissed the case. 


permitted, many other films' might be 


isingly, in California, at least, claims 


_ mpnaned t motion picture illus 


plaintiffs’ counsel questioned him, 






ws" 
J 





examiners and trial attorneys are finding the 
motion picture camera their most powerful weapon 
in combating fraud and malingering. The courts 
have ruled that motion pictures are admissible. An 
excellent discussion of the rule is found in Boyar 
sky vs. Zimmerman Corporation 270 N. Y. Supp., 
135. Science and inventive genius have placed this 
weapon in our hands. It is the only means, that 
I know, that will demonstrate, beyond question, 
that a clever claimant is an out and out malingerer. 
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ent Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing 
in the Current Legal Periodicals 


Among Recent Books 


STICE, by Mary S. Callcott. New 

e MacMillan Co. 1935. Pp. x, 265. The 
& International Law. By T. A. 

ew York The MacMillan Co. 1935 


s study of Russian justice is that of 


experienced observer and critic, both in 
tes and other countries. She has there 
her visits to Russia the competence of 
the balance of judgment which we 
from her. Her study, then, is charac 


iectivity in outlook and by sanity ot ex 


st of all we are given a judicial view of 
eory cf crime and the Russian method 
account of the courts 
edure and especially of the scientific aids 
dministering justice It is evident that 


with an interésting 


1] 
il 


uthor has brought to her work not only 


ent observation but has used with dis 
ifforded her by Russian authorities and 
| ill constitute a distinct contribu 


work wil 
rary of all students of crime; and lawyers 
neglect a monograph of outstanding 1m 
s well to put on record, however, two 
Criticism of the Russian system has 
ne recently from Russian law officers ; 
while we must all admire the thorough 
h Russia has attempted to give institu- 


cedural expression to its criminal theory, 
mber that no system can be copied in de 


rth depends on local circumstances and 
Ve can, however, learn much from Dr. 
llent book in connection with the world- 

f relating the criminal to society. This 
id and dige st 


couzio’s monograph is a distinct con- 
iterature of international law. When 
1 the League of Nations in September, 


behind it a unique experience in a new 


State nd it is not unimportant to know 





and understand some of the municipal conceptions in 
a setting of institutional international life, with their 
attitude toward society, disarmament, peace and war, 
treaties, and such like. Mr. Taracouzio attempts to 
set out the political and legal significance of the do 
mestic developments in the U. S. S. R. in relation to 
the international law of war and peace, and the theme 
is worthy of serious consideration. For here we have 
for the first time a successful communistic political 
and legal condition brought into contact with interna 
tional law. What the effects of that contact will be, 
of course, remains as yet problematical, for the rela 
tionship is yet too recent, and the soviet attitude has 
not yet assumed a position based on fundamentals. 
The learned author, then, wisely makes no attempt at 
praise or blame. In a spirit of detachment he tries 
to examine the basic principles “underlying the soviet 
interpretation of the principles involved and to dis 
close the degree and the fashion of their actual appli 
cation in the international life of the U.S. S. R.” With 
these ends in view he has given us a remarkable review 
of the soviet theory of international law in relation to 
sovereignty, territory, persons, diplomacy, consular 
service, treaties, pacific settlement of disputes, war; 
and he has fortified his work with thoroughly compe 
tent foot-notes, an excellent bibliography and index 
We have no hesitation in saying with Professor G 
Wilson, in the foreword, that this is a valuable con 
tribution to the history of international relations. Dr 
Callcott’s study will admit us to a vantage point of ac- 
curate observation of one aspect of Russian law; Mr. 
laracouzio’s will widen that vantage point. We are 
under deep obligations to both authors and to the 
publishers who have given us books excellent in format 


Legal Essays: In Tribute to Orrin Kip McMur 
ray, edited by M. Radin and A. M. Kidd. Berkeley 
University of California Press. 1935. Pp. x, 694—No 
review, however comprehensive, could appraise the 
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excellent material gathered together in this volume from 
the pens of thoroughly competent scholars, in honor 
of Dean McMurray, and edited with care and dis- 
crimination. Here indeed is “God’s plenty” which 
touches law—common and civil, municipal and inter- 
national, public and private, substantive and adjectival, 
philosophical and theoretical—at points too numerous 
to set out in detail, and too varied indeed to be fol- 
lowed as a continuous work. Thoughout, there is not 
merely the evidence of scholarship and research, but— 
what is vastly more important—research and scholar- 
ship as the handmaidens to elucidation, understanding, 
suggestion, and criticism. The book is full of challenge 
and indeed of inspiration—challenge in the breadth 
and depth of its material; inspiration in the incentive 
which it must uniformly give to those of us who find 
in law not the mere practical, not the mere auri sacra 
fames. On the other hand, there is much that the 
practical lawyer will find of value. In addition, for- 
eign lawyers will find a good deal that throws admir- 
able light on American practice. It is beyond doubt 
invidious to draw attention to special names among 
contributors uniformly learned; but in this connection, 
Professor K. N. Llewellyn’s essay on the American 
Constitution as an institution will make a special ap 
peal. Nor can I refrain from mentioning Dean 
Pound’s essay on the nature of law which is an excel- 
lent thing for the student at law to ponder and digest ; 
or Professor Radin’s disquisition on a juster justice, 
a more lawful law, which is “simply prodigious” in 
the uphill road to knowledge. I may be forgiven these 
references, which are meant in no way to detract from 
the uniform worth of the twenty-four contributions. 
We congratulate Dean McMurray on being the for 
tunate “only begettor” of the book; and we congratu 
late the editors and contributors on a book more than 
worthy of the traditions of the best American legal 
scholarship. Our enjoyment has, however, been modi- 
fied by the irritating process of consulting foot-notes 
which have not been placed at the foot of the pages. 
The technical side of the publishers’ work is first-class 


Legal Incorporation of Catholic Church Property, 


by Rev. P. J. Dignan. New York: P. T. Kenedy & 
Sons. 1935. Pp. vi, 289.—This learned work will 
make a special appeal to members of the Catholic 
Church, who are interested in the difficult problem 
which has been presented to the church in connection 
with the tenure of church property in the United 
States, and in procuring “laws conformable to its es- 
sential hierarchical discipline.” The work is intended 
to supplement previous books, essays and monographs 
which the writer has found “few in number and inade- 
quate in scope”; and he has had the assistance of such 
scholars as Dr. Peter Guilday and Professors Dill and 
White of the law school of the Catholic University of 
America. As a result, we are given an excellent sur- 
vey from the period of the colonial background to the 
present legal status. The work is carefully documented 
by competent foot notes; and a long and detailed bib- 
liography is a model of its kind. While the study will 
appeal to a particular audience, yet it ought to be read 
by all those wise men, laymen and lawyers alike, to 
whom the state is not “omnicompetent” or “sovereign” 
who recognize “groups,” “associations,” and ‘“con- 
sciences” ; and who cannot render to Caesar the full in- 
cense flame of Austinianism. The monograph is a dis- 
tinct contribution to the literature of church law, to 


which within recent years many valuable additions have 

been made in the United States. 
W. P. M. Kennepy. 

University of Toronto 

Faculty of Law 


Carson the Statesman (By Ian Colvin; The Mac- 
millan Co., New York), supplements Edward Mar- 
joribanks’ Carson the Advocate (reviewed in the 
JourNAL, April, 1933). The present volume covers 
but two incidents of Carson’s forensic career, his con- 
duct of the Scott will case and his representation of 
his political rivals in the Marconi affair. Otherwise 
it is concerned almost entirely with Carson’s activities 
as the leader of Ulster in its fight against Irish Home 
Rule. For the readers of the earlier book its inter- 
est is chiefly in the additional light it sheds on the 
character of the man. 


* 


At the time of his death in June of this year it 
was said of Mr. Justice Avory that he had sentenced 
more men to death and presided over more murder 
trials than any other judge of the King’s Bench Divi- 
3ernard O’Donnell, from the point of view of 
the “Press Box,” in The Trials of Mr. Justice Avory, 
(Richard & Cowan, Ltd., London), collates stories of 
a number of these cases. Frankly journalistic, it is 
nevertheless interesting as giving a layman’s version 
of how that sort of thing is done in England. 


sion. 


* * 


Dudley Barker is another English “pressman” who 
for many years has covered the London police courts 
for the Evening Standard. From the daily mixture 
of tragedy, pathos and comedy there observed he has 
made a slender volume which he calls Laughter in 
Court. (Methuen & Co. Ltd., London). These in- 
terested in all sides of London, including the bizarre, 
will enjoy it. 

* 

Of all those who have sat upon the bench of the 
Supreme Court of the United States in our time Jus- 
tices Holmes, Brandeis and Cardozo have attracted the 
largest number of disciples. This, perhaps, is to be 
explained by the fact that each has had an individual 
philosophy and has been articulate in his exposition 
of it. 

Jurist, philosopher, ascetic, with transparent clarity 
of mind and an instinctive feeling for the mot juste, 
Mr. Justice Cardozo is one about whom it would be 
difficult to write a dull book. It would, however, be 
grossly unfair to attribute more than a part of the suc- 
cess of Joseph P. Pollard’s Mr. Justice Cardozo: A 
Liberal Mind in Action (The Yorktown Press, New 
York) to the author’s fortunate choice of a subject. 
Mr. Pollard has himself displayed excellent judgment. 
He has devoted the major portion of his book to the 
opinions of Mr. Justice Cardozo as a member of the 
Court of Appeals of New York. That court has be- 
come a proving ground for the questions that later 
reach the Supreme Court of the United States. 

Mr. Justice Cardozo’s tenure as a Justice of the 
Supreme Court has been comparatively brief—too brief 
to permit of a rationalization of his beliefs based upon 
his opinions delivered in that court. Mr. Pollard is, 
therefore, entirely justified in accepting the opinions 


delivered from the state bench as correctly adumbrat 
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ing the views that Mr. Justice Cardozo will eventually 
express in his new position. 

These opinions have been skillfully grouped under 
headings as “Personal Injury’, “Crime”’, 
“Civil Rights”, “Constitution and Social Welfare”, 
‘Business Honor”, etc. The cases are excellently di- 
gested and the quotations happily chosen. 

Mr. Justice Cardozo’s opinions as a member of the 
Supreme Court are treated in the last two chapters. 

Mr. Pollard’s work is not without its imperfec- 
tions He is in error in stating (p. 123) that Mr. 
William D. Guthrie was once president of the Amer- 
ican Bar Association. His constantly reiterated praise 
of his subject tends to become fulsome. Indeed, Mr. 
Justice Cardozo is of the type that can better be praised 
by meiosis than by hyperbole. Also Mr. Pollard would 
have been better advised if he had not felt inspired by 
the vatic gift. His prophesy as to Mr. Justice Car- 
lozo’s position upon the N.R.A. has been discredited 
by the event 

On the whole, however, this is an admirable book 
and should be of extraordinary interest to both lawyers 


such chapte T 


and laymet 
hat interest is accentuated by a Foreword by 
Dean Roscoe Pound in which that encyclopaedic juris- 


prudent gives his selection of the nine outstanding past 


ind present American state and federal judges. 
WALTER P. ARMSTRONG. 
Memphis, Tennessee. 
Essays on the Law and Practice of Governmental 


m, edited by Haines and Dimock. 1935. 
Baltimore: The Johns Hopkins Press. Pp. xvii, 321.+- 
[his volume (which includes studies by nine of Frank 
J. Goodnow’s former students in his honor as a pioneer 
in the field of administration in this country) covers 
a wide field of administrative practice and philosophy. 


{dmunstrat 
> 
> 


Fairlie’s “Public Administration and Administrative 
Law,” a brief but inclusive historical essay, opens the 
volume. It is followed by essays on “The President 
and Federal Administration” by James Hart and 
“From Political Chief to Administrative Chief” by 


George Spicer, in which the growth of executive lead- 
ership in the national government and in the state of 
Virginia are described and appraised. Four more or 
less technical essays follow on “Judicial Review of 
gs and Awards of Industrial Accident Com- 
by Charles Haines, “Retirement or Refund- 
ing of Utility Bonds” by Milo Maltbie, “The Scope of 
the Commerce Power” by Thomas Powell, and “State 
Control Local Finance in Indiana” by Frank G. 
Bates. Two final essays on “The Inadequacies of the 
Rule of Law” by Charles C. Thach and “Forms of 
Control Over Administrative Action” by Marshall E. 
Dimock conclude the volume. 

Perhaps the two most interesting essays to the 
general lawyer are those by Professors Powell and 
Dimock. Professor Powell's dictum that “the link 
of interstate transportation makes economic conditions 
in one state inevitably affect economic conditions in 
other states and the link itself is affected when con- 
ditions in one state affect conditions in another” offers 
a sound basis for a minority opinion in the Schecter 
case. And, as he has footnoted his articles from the 
opinions of the Supreme Court, his logic is all the more 
persuasive. Whether we shall succeed in translating 
our traditional federal system into a national one to 
new conditions of industry and commerce 





the Findi 
missions” 


meet the 


will, as Professor Powell points out, be tested more 
severely in the future reinterpretations of the com- 
merce clause. 

Professor Dimock’s essay should appeal particu 
larly to those lawyers who are concerned with prac- 
tice before administrative tribunals. He has analyzed 
with commendable brevity and admirable clarity the 
various forms of administrative control which run all 
the way from legislative hearings to self-discipline and 


organization within administration itself. His con- 
clusion that “the surest road to administrative im 
provement is within the administration itself. . . . In 


the last analysis, the raising of levels of ability and per- 
formance depends upon the organized interest and de- 
mands of public employees,” if it is a counsel as yet 
of perfection, is not less significant or pertinent. That 
there are signs of public awareness and professional ex 
periment in this direction is evidenced by the report of 
the commission of inquiry on public service personnel 
(“Better Government Personnel,”’) by the activities 
of such organizations as the National City Managers 
Association, and by the critical development of pro- 
gram as illustrated for instance in Leonard White's 
“Better Career Service.” 

PHILLIPS BRADLEY. 
Amherst College 


Leading Articles in Current 
Legal Periodicals 


St. Louis Law Review, June (St. Louis, Mo.)—A 
Postscript—The Schechter Case, by Ralph F. Fuchs; 
Legislative Restriction of Federal Jurisdiction Over Local 
Rate Regulation, by Charles E. Cullen; Affidavits of Bias 
and Prejudice Disqualifying Federal Judges, by Robert E. 
Rosenwald. 

California Law Review, September (Berkeley, Cal.)— 
Rights and Remedies under California Conditional Sales, 
by Frederick E. Hines; Limiting Judicial Review by Act 
of Congress, by Joseph L. Lewinson; Discretionary Re- 
quirement of Bond for Stay of Execution in California, 
by Barry Brannen. 

United States Law Review, June (New York City)— 
The Obscurity of Tort, by Robert E. Ireton; The New 
Deal and its Possible Alternatives, by John C. Knox; The 
Obligations of a Prosecuting Attorney, by Martin Con- 
boy. 

United States Law Review, July (New York City)— 
American Institutions and Laws, by John F. Dillon. 

Brooklyn Law Review, May (Brooklyn, N. Y.) 
Amendment Instead of Revision—New York’s New 
Method of Judicial Reform, by Jay Leo Rothschild; Social 
Insurance, by Milton Brooke. 
~ Journal of Air Law, Chicago (July)—Regulation of 
International Air Navigation under the Paris Convention, 
by Clement L. Bouvé: The Michigan Program of Aero- 
nautical Regulation and Control, by Floyd E. Evans; 
Limitation of Airline Passenger Liability, by Saul N. Rit- 
tenberg; Air Transport Obsolescence, by Herbert E. 
Dougall and Newton K. Wilson. 

Wisconsin Law Review, June (Madison, Wis.)—Cur- 
rent Legislation Affecting Breach of Promise to Marry, 
Alienation of Affections and Related Actions, by N. P. 
Feinsinger; The Administration of Workmens Compensa- 
tion in Wisconsin, by Ray A. Brown; The Fourth Act of 
Bankruptcy, by Charles H. Jagow; Clauses Increasing the 
Possessory Rights of Mortgagees, by Raymond I. Gerald- 
son. 


)—- 
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THE MOST IMPORTANT TASK 


No one will question the accuracy of 
President Ransom’s statement, in announc- 
ing the appointments to the Special Com 
mittee on Coordination, that “the drafting 
of a practicable and acceptable plan for a 
better and more representative organization 
of the lawyers of the land is, beyond a doubt, 
the most important task of the present Asso 
ciation year or of many years.” 

It is important not only because of the 
large and constructive nature of the under 
taking and the good results to be anticipated 
from its execution, but also because the time 
is evidently ripe for action. The President's 
statement sums up the gradually matured 
conviction of the rank and file of the organ 
ization. That conviction has manifested 
itself in many ways during the past decade 
—in criticisms, Bar Association resolutions, 
and addresses by outstanding members; and 
it reached its most concrete expression in 
the resolutions adopted at the conference 
meeting at Los Angeles, calling for definite 
action. 

The importance of the task being clear, it 
is natural to find the leading members of the 
Bar coming forward to help perform it. It 
is the sort of undertaking which appeals to 
them. They feel that it is no little thing 
which they are called on to help achieve; 
that it is essentially worth while; and that 
when the task is accomplished, the result 
will endure not merely for a day or a year, 
but for long vears as a monument to the 


Angeles, Cal. 


constructive imagination and the will to ac 
tion of the men who did the work. 

No better evidence of the appeal which 
this most important task has for the out- 
standing members of the Bar could be pre 
sented than the personnel of the Committee 
on Coordination, recently announced by 
President Ransom and printed in another 
part of this issue. But that is only a small 
part of the evidence available. In practically 
every State the same willingness to cooper 
ate is being shown by the men whose coop 
eration movement 
for the benefit of the profession. With such 
prevailing, would 


means the most in any 


a spirit success seem 
assured. 

\ moment ago we said that the time was 
ripe for action. This is so, largely because 
the adoption of plans for a more representa 
tive organization of the Bar is clearly the 
logical next step in the development of the 
American Bar Association. The Associa 
tion has had a remarkable history. It is 
doubtful whether it could have grown and 
developed as it has up to the present time 
under any different or more inclusive plan. 
It has laid a solid foundation, and the task 
of the present is to forward its evolution by 
building on the foundations which have been 
laid. 

This point of view was expressed by the 
announcing the appointment 
Committee, when he 


President, in 
of the Coordination 
said: 

“ express the personal view that we are 
not dealing here with the inception of a new 
organization or with the creation of a plan 
theoretically to remake our organization ac 
cording to the heart’s desire. We seek to 
make practicable changes in an organization 
that has been in existence for 57 years, and 
that has rendered and is rendering great 
service to the profession and to the country 
and has never exhausted its possibilities of 
effective and coordinated service under its 
present structure. The starting-point for 
our labors is the Constitution and By-Laws 
of the Association as they stand; and sug 
gestions for improvement will be made con 
crete if they are related to those present 
provisions. Change for the sake of change 
should not be sought by lawyers in their 
own organization. We all owe a great duty 
to the profession to see to it that whatever 
plans are finally agreed upon are sound in 
principle and surely practicable in operation, 
and are a sincere fulfillment of the long-time 
aspirations of American lawyers.” 
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We all certainly owe a duty to the pro 
fession, and it should be the wish of every 
member to do what he can to discharge, 
at least in part, that gladly acknowledged 
debt. President Ransom recently sent a let- 
ter to every member of the Association, ask 
ing his cooperation. “Will you now take an 
nterest in what is proposed?” he 
lf you read the August and Septem 
\merican Bar Association 
the details. Please 
make your views and wishes definitely 
known to your State and local Bar Associa 
and to your representatives in the 
Bar Association. This will help 
drafting the changes for which we 


active 
wrote 
issues of the 

will 


het 


Journal, you get 


tions, 
\merican 
ereatlh 
shall ask your approval.” 

[his is the most important task of many 
but it is so only because its accom- 
plishment will enable the profession to per 
form the much more important tasks which lie 
It is a means to 
\ssociation 


Vears, 


in the years to come. 
a bri lge over which the 


before it 
an end 
will pass to greater things. 


\ FIELD THAT LIES WAITING 
Figures on the American Bar Associa 
tion membership in the various States sent 
out from headquarters to members of the 
General Council and to the State Councils 
show a large and neglected field for the ac 
tivities of individual members. 
In seventeen States the membership of 
\merican Bar Association is less than 
of the total number of lawyers in the 
State. In six of these the ratio has dropped 
during the Association year recently ended. 
Nevada leads with nearly 52% of its lawyers 
members of the Association, and Delawzre 
comes next with 45%. Illinois and Cali 
fornia, two states with larger bars, are very 
close together, both having about a 20% 
membership. Louisiana has nearly a 24% 
memberships in the American Bar Associa 
tion, and a number of other States have a 
good showing. But the percentages in even 
the States in which the Association is fairly 
well represented to emphasize the 
much greater percentage of lawyers in those 
States who are not members of the National 


the 


15% 


serve 


\ssociation. 
President Ransom has recently called 
attention to the special significance of these 


figures at the present time. The more mem- 


bers an association has, the more represent 
ative it will be. If the present membership 
cf the Association, which is around 27,000, 
will bestir itself, the Association will very 
quickly become much more representative 
of the profession than it is at present, and 
that it what all desire. His appeal to every 
member to get a member affords the oppor 
tunity for everyone, here and now, to do 
something concrete toward the realization 
of the ideal of a more representative Bar 
Association. 

The field is there for this extremely use 
ful activity, and it has certainly lain fallow 
too long. No one need delay on the theory 
that plans now in the making or to be here 
after adopted will render useless or undesir 
able this immediate personal effort to secure 
members for the Association. Whatever 
results are achieved in this direction will 
help form a more solid basis for that which 
is to come. The task which the President 
seeks to have each member perform is really 
simple and easy, if one goes at it and does 
it. It only becomes a burden if one puts it 
off to some future day, and thus lets it hang 
over him with its constant suggestion of a 
duty undischarged. 





THE GREATEST OF THESE 


In his very practical and helpful address 
on “The Forgotten Lawyer,” printed in this 
issue of the JouRNAL, Mr. R. Allan Stephens, 
Secretary of the Illinois Bar Association, tells 
how that organization has been trying to 
the indifferent members 


reach and interest 
of the Bar. 

He sets forth three different lines of ap- 
proach to the heart and mind of the lawyer 
type he describes. The first is to inform him 
of the aims and activities of the organization, 
the second is to render services of such a 
distinct practical help that he can hardly fail 
to realize their value, and the third is to give 
him the opportunity for greater participation, 
not only in the general work of the Associa- 
tion, but also in the kind of special work in 
which he is interested and from which he can 
expect real professional help and inspiration. 

All these methods of approach have 
their value, and should be employed as much 
as possible. But when the long account is had 
it will probably be found that the plans which 
enable the lawyer, old and young, to realize 
his best possibilities professionally by work 
that appeals to him will be the most effective. 





LEGAL ASPECTS OF THE TRADE AGREEMENTS 
ACT OF 1934—II 


Three Categories of Contractual 
of Executive 


Agreements Made by Virtue of 


Arrangements with Foreign States — Constitutionality 


Act of Congress to Be Determined by 


Constitutional Principles Governing the Delegation of Power — Diplomatic and 
Constitutional History Indicate That Courts Will Accept a Less Definite 
Standard for Such Agreements Than Is Required in Dealing with Do- 


mestic 


By Hon. WILL 
Me mber District of 
RTICLE 2, section 2, clause 2 of the Federal 
Constitution delegates to the President power, 
by and with the advice and consent of the Sen- 
ate, to make treaties. Article 6, clause 2 states that 
the Constitution and the laws which shall be made in 
pursuance thereof shall be the supreme law of the land 
and then adds that all treaties which are made under 
the authority of the United States shall also be the 
supreme law of the land. The Constitution, moreover, 
vests in the President the appointment of ministers 
and ambassadors and in general, plenary power to 
conduct the foreign relations of the United States. 

Executive power under the Constitution includes 
the right to enter into agreements or compacts between 
the Federal Government and foreign nations which 
become effective without the advice and consent of the 
Senate. This right inheres in and is necessarily in- 
cident to the executive power of a national government. 
Hence, the President has made military, postal, and 
claims agreements, entered into modi vivendi, and ex- 
changed notes of a contractual nature with foreign gov- 
ernments. 

Practice would seem to have created a third cate- 
gory of contractual arrangements with foreign states, 
which are something less in dignity than the “treaty” 
referred to in article 2, section 2, but something more 
than understandings entered into by the President by 
virtue of his executive power. These are arrangements 
or executive agreements made by the Executive by 
virtue of acts of Congress, which have, as occasion has 
arisen, been enforced by the courts. 

In some discussions of this class of understand- 
ings there is a studied effort to avoid the use of the 
word “treaty,’—as if the word chosen to describe a 
document would have any bearing on the substantive 
issue of constitutional law.’ As I view the problem 
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1. From Reciprocal Trade 
the Committee on Ways and Means, 
73rd Congress, 2nd Session on H. R. 

Mr. Treadway. You used the words 
I am quite certain. 

Mr. Sayre. If I did in connection with this bill, I beg 
that it be allowed to be altered to “trade agreement.” 

Mr. Treadw 1. I am quite certain that you used the words 
“treaty agreement,” and so far as my own part of the discus- 
sion is concerned, I should like it to stand. So far as your 
own corrections are concerned, it is your privilege to make 
them, of course 

Mr. Hill 1 do not see that 
There might be a t agreement, but 
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between a “trade treaty’ and a “trade 
difference between tweedledum and 
tweedledee. Executive agreements made by virtue of 
an act of Congress are given full faith and credit 
throughout the United States and the Supreme Court 
has held that such agreements are treaties within the 
meaning of the Circuit Court of Appeals Act giving 
a right of review. 


the difference 
agreement’ is the 


Delegation of Power 


The constitutionality of Executive 
treaties made by virtue of acts of Congress,—into which 
category the trade agreements under the Act of 1934 
fall,—is therefore to be determined, not by nomenclature 
but by the constitutional principles governing the dele- 
gation of power. 

Drafters of legislation in Washington were bold 
in the days before the Supreme Court’s decision de- 
claring invalid the N. R. A. codes. It would not be 
correct to say that New Dealers did not think of the 
Constitution. But there was a venturesome confidence 
in their legislative drafting which was supported by 
reliance on political and economic necessity and a faith 
that the later application of the fundamental law would 
be kind. 

Two conceptions on which they relied generally 
are found in the Trade Agreements Act of 1934. The 
first is the idea of emergency. It was mentioned fre- 
quently in the Congressional hearings. “As a means 
of assisting in the present emergency. reads the 


agreements or 





ratified by the Senate. Now, an Executive agreement does not 
have to be ratified by the Senate. 

Mr. Sayre. That is correct. 

Mr. Hill. That is the distinction 
Executive agreements ? 

Mr. Sayre. That is correct. This bill 
for the making of Executive agreements. 

2. The Court said (Altman & Co. v 
U. S. 583, 601): 

“While it may be true that this commercial agreement, made 
under authority of the Tariff Act of 1897, 3, was not 


between treaties and 


provides authority 


United States, 224 


section 3, 
a treaty possessing the dignity of one requiring ratification by 
the Senate of the United States, it was an international com- 
pact, negotiated between the representatives of two sovereign 
nations and made in the name and on beh2'f of the contracting 
countries, and dealing with important commercial relations 
between the two countries, and was proclaimed by the Presi- 
dent. If not technically a treaty requiring ratification, never- 
theless it was a compact authorized by the Congress of the 
United States, negotiated and proclaimed under the authority 
of its President. We think such a compact is a treaty under 
the Circuit Court of Appeals Act, and, where its construction 
is directly involved, as it is here, there is a right of review 
by direct appeal to this court.” 
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Act, itself Mr. Francis Sayre, Assistant Secretary 
f State, in defending the Act’s constitutionality argues 
‘that we are in the face of an emergency which has 
seldom, if ever, been paralleled in the history of this 
country.” [he National Industrial Recovery Act 
ilso declares “a national emergency.” 

In the period after March 1933 it was the political 
vogue to view the situation as an emergency. This 
spirit of the times helped to get things done. But the 
United States Supreme Court later looked at the legis- 
lation of the period in broader perspective. 

[The Chief Justice speaking for the full court in 


he Schechte case said: 

“We are told that the provision of the statute 
wuthorizing the adoption of codes must be viewed 1 
the light of the grave national crisis with which Con- 
gress was confronted. Undoubtedly, the conditions to 


always to be considered 
when the exercise of power is challenged. Extraordi- 
nary conditions may call for extraordinary remedies. 
But the argument necessarily stops short of an attempt 
m which lies outside the sphere of con- 
Extraordinary conditions do not 
create or enlarge constitutional The Constitu- 
tion ed a national government with powers 
deemed to be adequate, as they have proved to be both 
in war and peace, but these powers of the national 
government are limited by the constitutional grants. 
Those who act under these grants are not at liberty 
to transcend the imposed limits because they believe 
that more or different power is necessary. Such asser- 
tions of extra-constitutional authority were anticipated 
and precluded by the explicit terms of the Tenth 
Amendment,—‘The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to 
the peopl (Italics mine) 


which power is addressed are 


to justify acti 
stitutional authority. 


power. 


establi 





We may therefore confidently conclude that the 
emergency plea in and of itself will not sustain the 
Trade Agreements Act in case its constitutionality is 


challenged. 

The second conception which was relied on by the 
New Deal drafters was the value of a “Declaration of 
Policy” to overcome constitutional limitations. One 
of the two phases‘ of the “standard” or “yardstick” in 
the Trade Agreements Act is whenever the President 
“finds as a fact that the purpose above declared 
will be promoted The first paragraph of the Act, 
like section 1 of the National Industrial Recovery Act, 
lists the purposes which constitute the elements of the 
ty on which the Act rests. They are commendable. 
The drafters of the Trade Agreements Act evidently 
had the N. R. A. in mind. Referring to the “Declara- 
tion of Policy” of section 1 of the N. I. R. A. the Chief 
Justice says in the Schechter case: 

' But these restrictions leave virtually untouched 
the field of policy envisaged by section one, and, in that 


wide field of legislative possibilities, the proponents of a 








code, refraining from monopolistic designs, may roam at 
will and the President may approve or disapprove their 
proposals as he may see fit. That is the precise effect of 

3. Reciprocal Trade Agreements Hearings before the Com- 
mittee on Ways and Means House of Representatives 73rd 
Congress 2nd Session on H.R. 8430, page 303. 


Compare also page 64, Hearings on same subject before 
Finance Committee of the Senate where the discussion begins : 
“Senator Reed. You don’t mean to tell us that in your 


opinion the safeguards of the Constitution are suspended every 
time we have a slump in this country?” 

4. Compare pages 99-100, Hearings before Finance Com- 
nittee of Senate, 73rd Congress, 2nd Session on H.R. 8687. 








the further finding that the President is to make—that the 
code ‘will tend to effectuate the policy of this title’ While 
this is called a finding, it is really but a statement of an 
opinion as to the general effect upon the promotion of trade 
or industry of a scheme of laws. These are the only find- 
ings which Congress has made essential in order to put 1" 
operation a legislative code having the aims described i 
the ‘Declaration of Policy.’ (Italics mine.) 

“Could,” the Court asks in another place, “an 
effort of that sort be made valid by such a preface of 
generalities as to permissible aims as we find in sec- 
tion one of title 1? The answer is obvious. Such a 
delegation of legislative power is unknown to our law 
and is utterly inconsistent with the constitutional pre- 
rogatives and duties of Congress.” 

Let me say immediately that it does not follow 
from the unconstitutionality of the N. I. R. that 
the Trade Agreements Act will suffer the same fate. 
The Schechter case would seem to affect the latter act 
in holding that an emergency does not enlarge consti- 
tutional power and that a standard which declares that 
the purposes of the act will be promoted is not ade- 
quate. * 

However, the constitutionality of the act, if sus- 
tained, will rest on a “standard” consisting of these 
elements: (a) the finding as a fact by the President 
“that any existing duties or other import restrictions 
of the United States or any foreign country are un- 
duly burdening and restricting the foreign trade of 
the United States”; (b) the limitation that no procla- 
mation shall be made increasing or decreasing by more 
than 50 per centum any existing rate of duty; (c) the 
limitation that no article can be transferred between 
the dutiable and free lists; (d) public notice of the 
intention to negotiate an agreement “in order that any 
interested person may have an opportunity to present 
his views to the President, or to such agency as the 
President may designate, under such rules and regula- 
tions as the President may prescribe; and before con- 
cluding such agreement the President shall seek in- 
formation and advice with respect thereto from the 
United States Tariff Commission, the Departments of 
State, Agriculture, and Commerce and from such other 
sources as he may deem appropriate.” 

We may say with confidence that we do not have 
here a transfer to the Executive of the “plenitude of 
power,” condemned by Mr. Justice Cardozo.° 

Congress, we know, cannot delegate its power to 
make a law; but it can make a law delegating the 
power to find facts, upon the finding and proclamation 
of which the result intended by Congress follows. The 
legislative ru'e or standard must be definite and beyond 
change by Presidential discretion.* Executive discre- 
tion, however, may be very flexible in finding the facts 
and applying them. Perhaps the result is the same 
either way. If so, the reason for making the standard 
as exact as possible is more obvious. We should be 
willing to preserve the form of constitutional separa- 
tion of powers even if in administrative practice it is 
greatly obscured and difficult to apply. 

I desire the Trade Agreements Act to be held con- 





. 


5. Concurring opinion in the Schechter case. 

6. I quote the following from Mr. Sayre’s testimony 
chiefly because it reflects so truly the attitude of those times 
toward the delegation of power to the President. “The yard- 
stick there again,” he said, “is the discretion of the President 
; Congress has realized that, to obtain results, it must leave 
to him the exercise of those powers subject to a yardstick 
which must be indefinable. It must rely on his discretion.’ 
Reciprocal Trade Agreements. Hearings before Ways and 
Means Committee, House of Representatives, 73rd Congress, 
2nd Session on H.R. 8430, pp. 302-3. 
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sense and the inherent necessities of the governmental 
coordination.” 

The courts have in general been less jealous of 
-xecutive power foreign than interstate 
commerce. Clauses of the Constitution, other than 
the commerce clauses, may give support to an Act 
which includes the President's treaty-making power, 
his control of relations, the power to tax 
imports, and the obligation to protect foreign com 
merce from undue burdens. From diplo 
matic and constitutional history it is a reasonable 
deduction that the courts will accept as satisfactory in 
the making of Trade Agreements a_ standard 
definite than it requires in dealing with domestic affairs 
The Executive before the Act was passed had the 
power to make treaties and the Act may be viewed 
as an advance advice and consent of the Senate to rati 
fication of particular agreements." 

In providing for the conduct of foreign relations 
the founders of our government applied less dogmati 
cally the doctrine of the separation of powers. Wide 
power over foreign affairs was delegated to the Presi- 
dent in the first sentence of section 1, article 2. Ex 
perience soon began to emphasize the practical necessity 
of Executive control and flexibility in dealing with 
foreign governments. Later it was amply demonstrated 
that a consistent effective commercial policy is im 
possible if each trade agreement must be submitted to 
the Senate or Congress for ratification. In the past 
our foreign trade in some lines was unimportant; in 
others it took care of itself. Today our international 
economic position is different. We must make an 
effort if we are to trade. 

In support of the Trade Agreements Act it may be 
said that it is in line with the momentum of administra 
tive law. It authorizes the regulation of tariffs by bar 
gaining which Congress, as a deliberative body, cannot 
do but which in the present day world has to be done 
The Schechter case was a salutary check on “a roving 
commission to inquire into evils and upon discovery 
correct them.” But the Trade Agreements Act gives 
no such commission. Congress has fixed tariff rates 
and limited the percentage of change which the Execu- 
tive can make,—not arbitrarily but in bargaining with 
another government to remove undue burdens on our 
trade. Congress has denied to the Executive the right 
to change articles from the dutiable to the free list and 
vice versa. A hearing is granted to interested parties. 
In judging the constitutionality of the Act, I feel con 
fident that the courts will give weight not only to these 
limitations but also to two general conditions. The 
first is the fact that we are dealing in the Trade Agree- 
ment Act with a field in which the President has large 
powers of his own by virtue of the Constitution. We 
see in fact in the government process of the making of 
an agreement with foreign governments a commingling, 
as it were, of legislative and executive powers. The 
second condition which will weigh is that the orderly 
processes of government must go on and they cannot 
go on without such an Act. 


over over 


foreign 
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Most-Favored-Nation Principle 
The reciprocity provisions of the Tariff Acts of 
1890 and 1897 were cited in support of the constitu- 
tionality of the Trade Agreements Act, 1934. However, 





10. Hamilton said in the Federalist (No. 75): “The 
power (of making treaties) seems to form a distinct depart 
ment, and to belong, properly, neither to the legislative nor to 
the Executive.” 
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they were ineffective in promoting trade, as was amply 
shown in a report published by the Tariff Commission 
when I was a member. In this respect they should 
be studied as a warning. They were ineffective for 
two primary reasons: their limited scope and the con- 
ditional most-favored-nation principle, then maintained 
in our treaty structure. The Trade Agreements Act 
fortunately avoids both of these objectionable lim- 
itations. 

Some opposition expressed itself recently in Wash- 
ington to the unconditional most-favored-nation prin- 
ciple introduced into our commercial policy under Mr. 
Hughes when he was Secretary of State and continued 
by Mr. Kellogg, Mr. Stimson and Mr. Hull. Although 
I am tempted, I shall not digress to discuss with you 
the economic aspects of this issue. I shall merely say 
that in my opinion Mr. Hughes, who initiated the 
policy, and Mr. Hull, who is vigorously continuing it, 
are on sound ground and their policy in this respect is 
in line with our economic progress. 

I will, however, mention one or two legal aspects 
of the most-favored-nation principle which should 
least interest lawyers. In 1923 we adopted the uncon- 
ditional form of the most-favored-nation clause in com- 
mercial treaties. New treaties contained phraseology 
which made the new policy clear. Some old treaties, 
e.g., with Japan, continue with the conditional form. 
In other treaties the guarantee of most-favored-nation 
treatment is general, e.g., in the treaty of 1815 with 
Great Britain, it is merely said that no higher or other 
duties shall be imposed than are imposed on the com- 
merce of any other country, without saying whether the 
pledge is conditional or unconditional. 

In Great Britain such general guarantees of most- 
favored-nation treatment would be construed as uncon- 
ditional ; in the United States the courts, following our 
diplomatic and legal precedents will, in spite of the 
change in policy in 1923, construe such general guar- 
antees as conditional. The leading case, Whitney v. 
Robertson, 124 U. S. 190, declares that a clause not 
expressly in the conditional form is still to be inter- 
preted conditionally.** This interpretation by the courts 
can be avoided by the incorporation in treaties of the 
most-favored-nation clause specifically in the uncondi- 
tional form. 

Another question which has gotten into the courts 
is whether or not the most-favored-nation clause is self- 
executing. No valid grounds exist for disputing the 
self-executing character of the clause but domestic 
politics has played a none too creditable role in oppos- 
ing this interpretation, Only recently the clear intent 
of the law remained unenforced for about three years. 
I refer to the coal-treaty cases, finally decided by the 
Court of Customs and Patent Appeals (T. D. 47010). I 
shall have to reserve the telling of this story for another 
time, but the decision of the Court (from which no 
appeal has been taken) supported the view of the State 
Department not only that the unconditional most- 
favored-nation clause in the German commercial treaty 
is self-executing but that the general clause, given a 
conditional interpretation, in the British treaty self- 
executes in favor of Great Britain gratituous conces- 
sions to third countries, The Court does not makes its 
reasoning on the British treaty as clear as might be 
desired and I hope that another decision will soon 





11. Cf. United States vy. Domestic Fuel Corporation et al 


T.D. 47010. “The treaty with Great Britain belongs to that 
class of treaties which are called ‘conditional most-favored 


nation treaties.’ 


place beyond dispute this phase of treaty law. 

It is remarkable how little understanding there is 
of this very common most-favored- nation principle. 
Both legal and economic misconceptions arise probably 
from an inability to think of international relations as 
a whole, from a tendency to think of negotiations as 
trading between only two countries. It is certain, how- 
ever, that no commercial policy is sound which does 
not include the unconditional most-favored-nation prin- 
ciple, with only such modifications and exceptions as 
tend to make the principle of equality of treatment 
more effective.” 

Perhaps because of legal uncertainties such as I 
have mentioned, perhaps because the new trade agree- 
ments would affect revenues and contain schedules of 
rates, perhaps because in any dispute over a treaty right 
political influences at times weigh against accepted 
principles of international law and practice, the spon- 
sors of the Trade Agreements Act decided not to rely 
merely on the most-favored-nation guarantees em- 
bodied in the agreements themselves and in existing 
commercial treaties. They wrote the unconditional 
principle into the law in these words : 

“ The proclaimed duties and other import 
restrictions shall apply to articles the growth, produce, 
or manufacture of all foreign countries, te i im- 
ported directly, or indirectly.” 

The Act then continues: 

“Provided, That the President 
the application to articles the 
manufacture of any country because of its discrimina- 
tory treatment of American commerce or because of 
other acts or policies which in his opinion tend to defeat 
the purposes set forth in this section.” 

Legal questions may result from the application 
of this proviso. Would, for example, a suspension 
against a given country of the generalizations of the 
rights in a trade agreement prevail in case that country 
had a guarantee of most-favored-nation treatment in a 
general commercial treaty? Probably not. Would 
suspension by the President be effective if made to 
depend merely on “acts or policies which in his opinion 
tend to defeat the purposes set forth in this section” ? 

Administratively this proviso is very valuable. It 
should be used; so should section 338 of the Tariff 
Act of 1930 on which the defenders of the Trade Agree- 
ments Act relied as a constitutional precedent. But 
the trouble has been that no Administration, including 
the present Administration, has been willing to adopt a 
vigorous aggressive policy toward discriminations 
against American export trade. Some use of section 
338 was made by the Hoover Administration in bar- 
gaining. But the application of additional duties to 
offset discriminations has in the minds of American 
officials an exaggerated importance with which the 
matter of fact policy of foreign countries in the same 


may suspend 


gTOW ry Be duce, or 





ruary 27, 1935, 
country 


12. The 
has the following provision: 
reserves the right to withdraw the concession granted on any 


Agreement signed Fel 
“The Government of each 


Belgian 


article under this 
strictions on any 


Agreement, or to impose quantitative re- 
such article if at any time there should be 
evidence that, as a result of the —— of such concession 
to third countries, such countries will obtain the major benefit 
of such concession and in consequence thereof an unduly large 
increase in importations of such article will take place.” 

In other words, if the clause works it is to be suspended! 

But it may be assumed that this variation from sound practice 
was due to the uncertainties of international trade, to currency 
fluctuations, and other causes. A strong argument for fle xibility 
in commercial bargaining is that it may in time restore normal 
conditions under which the unconditional most-favored-nation 
principle can function without limitations 
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striking contrast. When a discrimination 
is found to exist, additional rates should go into effect 
more or less automatically against the commerce of the 
ffending « y. If this practice were followed, the 
discrimination would, in nine cases out of ten, be 
removed before the proclamation under 338 went into 
effect and then it could be revoked. 

Both section 338 and the retaliatory proviso in the 
Agreements Act should become active factors 
jn our commercial policy. 


untry. 


lrade 


Scope of the Trade Agreements Act 
We assert with confidence that the Trade 
Agreements Act is comprehensive enough to include 
any agreements which would be acceptable at this time 
to the nationalistic debtor psychology of the American 
people. Pertinent to its scope the Act defines “duties 


may 


and other rt restrictions” to include: 
(a) Rates; (b) Forms of duties, i.e., ad valorem 
or specific; (c) Classification of articles; (d) Limita- 


tions. prohibitions, charges and exactions other than 
duties, (1) Imposed on importation, (2) Imposed for 
| 


the regulation of imports. 

But the American people do not appreciate how 
far their thinking on international trade is behind 
their economic necessity. Our national prosperity 


demands vigorous and flexible bargaining. We must 
make our commercial policy coextensive with our eco- 
nomic frontiers which are now overseas and in foreign 
countries. 

As barriers to our natural economic development 
modern economic nationalism in recent years has reared 
not merely high tariff rates but embargoes, licensing 
systems, quotas, exchange controls, govermnent mon- 
opolies, excise taxes applicable only to imports, mixing 
provisions, and sanitary and customs regulations. The 
International Chamber of Commerce declared in a 
report that more damage had been done to international 
trade by these means “than by the growth of customs 
tariffs in the preceding half century.” ; 

These barriers in general fall within the scope of 
the Trade Agreements Act. Their removal will require 
time, patience and courage and above all public support. 

Systematized Discriminations 


But there are discriminations which are considered 
at present outside the scope of such negotiations as 
are contemplated by the Trade Agreements Act. I 
mention them in part to help timid souls to realize that 
we are still ultra-conservative in our attack on barriers 
to trade. We can bargain away many excesses in our 
tariffs in exchange for freer access to markets abroad 
and still be well within the standards of national pro- 
tection advocated by Alexander Hamilton! 

The discriminations to which I refer arise from the 
creation by political power of trade preferences and 
monopolies in colonial and semi-colonial areas. Today 
the tendency is more insistent than ever to exclude 
from treaty bargaining large areas of the earth, set 
aside as the special economic preserve of privileged 
beneficiaries under the government holding political 
control or bargained for under some special idea of 
association. These systematized discriminations are 
defended on: (a) Regional and economic grounds; (b) 
Political grounds. 

Some exclusive tariff arrangements among two or 
more countries have been defended on the grounds of 
special economic relations growing out of the geo- 
graphical propinquity of the states. They are at best 








tolerated exceptions to the equal treatment principle. 
They cease to be objectionable when other governments 
may adhere to the treaty by conforming to the terms 
of the commercial association. A treaty, for example, 
approved at the Montevideo conference ‘contemplates 
the adoption of a universal pact, or at least one which 
should be accepted by the nations of greatest eco- 
nomic power, referring to multilateral commercial 
treaties, which should include stipulations by which 
countries should be obliged not to invoke the uncondi- 
tional most-favored-nation clause in bilateral treaties 
without assuming the corresponding obligations.” 

The second class of systematized discriminations 
cannot be justified on any sound principle of interna- 
tional relations. “Closed door” policy in the French 
and other colonies rests on power, not on right. For 
a somewhat different reason the preferences within the 
British Empire must be condemned. 

The British Empire was originally conceived and 
developed on the principle of exclusive and special 
privileges for the mother country. Economic develop- 
ment and trade with the colonies were exclusively re- 
served to the mother land. But with the triumph of 
free trade in Great Britain came a change in British 
policy with respect to her colonies. Beginning with 
the passage of the Corn Laws in 1846, Great Britain 
within a brief period removed all discriminations in 
favor of colonial products in the British market and 
likewise all discriminations in the colonial markets in 
favor of British products. This situation continued 
until toward the end of the century when a new move- 
ment in favor of closer economic relations between 
Great Britain and the Dominion and colonies of the 
British Empire set in. 

Special tariffs and other concessions in favor of 
the mother land were voluntarily granted by the Do- 
minions. Great Britain resisted this movement toward 
a discriminatory policy but finally succumbed and, in 
1919, granted preferences on a small list of articles 
when imported from the Empire countries. Such 
preferences were extended and increased in subsequent 
acts. 

Meantime the Dominions on their part increased 
their preferences to the mother country and extended 
preferential favors to each other and to other parts of 
the Empire. It was not, however, until 1932 that the 
mother country adopted an aggressive preferential pro- 
gram. In November and December, 1931 high duties, 
carrying exemptions for Empire products, were levied 
on an important list of articles ; these duties were, how- 
ever, of a temporary character. But in March and 
April, 1932 duties ranging from 15 to 3314 per cent 
were imposed on a wide list of articles with free entry 
being accorded to such articles when imported from 
British Empire countries. Later in the same year at 
the Ottawa Imperial Conference Great Britain took an 
active part in expanding and enlarging the preferential 
program. As a result of the efforts put forth at that 
Conference twelve bilateral trade agreements were 
entered into between countries of the British Empire. 
Under these agreements the Dominions substantially 
increased their preferences to the mother country and 
to each other, while Great Britain on her part engaged 
to continue and enlarge existing preferences and to 
establish a quota system in favor of Dominion products. 
Quotas have since been established restricting imports 
from non-Empire countries of wheat, butter, lamb, 
bacon and other meat products. Many of the prefer- 
ential restrictions adopted by Great Britain and by the 
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British Dominions fall with special severity on imports 
from the United States.’ Discussing this question 
more at length in another place I have said :" 

“Not infrequently the policy of British preference is 
justified by citing the American union of States as a prece 
dent. No one familiar with the tendencies of political life 
in the United States would cite this analogy. The individ 
ual American state has no relation with foreign nations and 
tends to have its independence more and more restricted by 
the unification of American life under the Federal Govern- 
ment. The Dominions of the British Empire are evolving 
in precisely the opposite direction; they are dealing more 
and more directly with foreign powers and their domestic 
autonomy is complete. The true analogy, if one is desired, 
is between the American states, on the one side, and on 
the other side, the states or provinces of Canada, of the 
Union of South Africa, and of Australia; 1.e., between, 
for example, Nebraska and Alberta or New South Wales 
and Pennsylvania 

* + 

“In spite of the present and increasing independence 
of the Dominions the most elaborate system of tariff pref 
erences in the world is found in the tariffs of these Domin 
ions. These preferences discriminate against nations out 
side the British Empire with which the Dominions claim 
the privilege of sitting as equals in the councils of nations 
and even against other parts of the Empire. The Domin 
ions have apparently assumed that the British Empire i 
a unit for commercial purposes but an alliance of separate 
nations for the purpose of diplomacy, The preferential 
agreements negotiated by the United States under the tariff 
acts of 1890 and 1897, of which the Brazilian arrangement 
remained until January 1, 1923, the sole surviving remnant 
have been condemned. Preferences between self-govern 
ing parts of the British Commonwealth are open to the 
same objections. 

“An exclusive reciprocity agreement between South 
\frica and Australia, for example, is open to the same 
objection as an exclusive reciprocity agreement between 
the United States and France. Excluded nations can not 
be expected to accept the fiction of empire in justification 
of their exclusion from extensive areas of the earth’s sur- 
face. British control of large areas has been tolerated 
because of a liberal commercial policy, and careful students 
of international relations have watched with much concern 
the growth of imperial preference.” 

Systematized discriminations fall theoretically 
under the ban of section 338'° but obviously penalty 
duties are not the way to deal with them, Nations must 
be led to see that their interests are not served in the 
long run by a policy of discrimination. If we cannot 
evolve sound equitable commercial law for international 
relations we will revert to (or, shall I say continue ?) 
under : 

The good old rule, the simple plan, 
That they should take who have the power 
And they should keep who can 


In Conclusion 
The Trade 
beginning It 


Just a word by way of summary 
Agreements Act is a commendable 


13. In any general 
between the United States 
distinction should be made betwee 
and a system of preferential duties. The purposes of the two 
are radically different The former is for the purpose of 
protecting production; the latter is for the purpose of affecting 
currents of trade 
14. William S. Culbertson, /nternational Economic 
(1925), pp. 187-9, 191-2 and 193 
15. The section defines “foreign country” to which penal- 
ties may apply as follows: “When used in this section the term 
‘foreign country’ means any empire, country, dominion, colony 
or protectorate, or any subdivision or subdivisions thereof 
(other than the United States and its possessions), within 
which separate tariff rates or separate regulations of com 
merce are enforced.” 


discussion of the commercial relations 


British Empire, a clear 
n a system of protective duties 


and the 


Poli- 


cws 


should, perhaps in a strengthened form, be made a 
permanent part of our administrative law by a repeal 
of the three-year limitation The uncondi- 
tional form of the most-favored-nation clause should 
replace the general and conditional « wherever 
they exist in our treaty structure. Both legally and 
economically its place in our commercial! policy should 
be emphasized. Finally, under the President’s plenary 
powers over foreign relations, instrumentalities, rang 
ing from penalty duties to international conferences, 
should be used during the next decade to establish sane 
policies which, 
regu 


. ? 
(sec. < 


-] 


1auses 


commercial policies among the nations, 
without infringing the right of governments to 
late trade by tariffs, condemn discriminations in any 
form, oppose measures which destroy and prohibit, and 
recognize that the prosperity of one nation depends on 
the prosperity of other nations and on the growing 


volume of trade 
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THE FORGOTTEN LAWYER 


ly pe i lescribed and the Problem He Has Presented for the Last Twenty-Five Years 


Trying to Reach and Interest Him—Vari 
Methods Which Have Been Employed—What the Illinois Bar Association Is 
ring in the Way of Service Today—Lowering Cost of Law Books—Value 


of the Section System of Organization* 


sy R. ALLAN STEPHENS 


Meet Him 
years ago, the dean of one of our 


VLUIMBER of ago, t 
large law schools asked me to look up one of 


their most promising graduates of eight or ten 
ears befor He had settled in my state and ap- 
rently had disappeared in the legal world. 


aras 


happening to be in his city, 


our m that fine type of lawyer who had 
me school brilliant student, well 
crounded in the elemental principles of law, but 
vith apparently no knowledge whatever of the 
racti litions with which he was to be con- 
onted. He had been successful in making con- 
tacts with the people of his community, but his 
fice and the description of his practice, as he gave 
to me ated the story of a fine young lawyer 
ho was slowly, but surely, going to seed as a 
member of the legal profession. Yes, he said, he 


belonged to his local state, and the American Bar 
but he had never attended the sessions 
except an occasional dinner of his 


\ssociation, 


any of them, 


n bar. Back of him on a shelf were half a dozen 

opened copies of the AMERICAN BAR ASSOCIATION 

JOURNAL, and when I tried to lead him into conver- 

sation about the work of various bar associations 

found that he was entirely ignorant of their 
tivitic 

Meet More of His Type 

Retu ¢ to the bar association office, I looked 

» his record and found he had been prompt in the 

payment of his dues, but had never attended an 


innual meeting or served on any of its committees. 


\pparently he was as unknown to our organiza- 
tion as W ere to him. In other words, from our 
point of view, he was one of the forgotten mem- 


bers of the organized bar, and since meeting him, 


| have met up with many, many other similar for- 
ytten la s. I have found them in large metro- 
politan offices which they entered some years ago, 
lled h enthusiasm for what they had been 
taught was the noblest of all professions. Soon 
they had become enmeshed in the grind of a spe- 


cial legal field and never had an opportunity even 


to venture thought beyond the narrow confines 





of their specialties. Many were found struggling 
make it by themselves in large cities, their de- 
*Addre vered before the meeting of the Confer- 
ence of | sociation Delegates, held at Los Angeles, 
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sires to give to their profession dulled by the neces- 
sities of keen competition; and I have met them in 
the small villages where they have said they would 
like to participate in bar association activities, but 
had wondered “What is there in it for me?” So 
when the distinguished Chairman of this Confer- 
ence of Bar Association Delegates requested me 
to say a few words which might be helpful to those 
carrying the load in bar association activities, it 
occurred to me that some small contribution might 
be made by a discussion of ways and means to 
make more effective that member in our ranks 
whom I have designated as “The Forgotten Law 
yer.” 
Others Are Worrying Over Him 

In scanning through the annual reports of the 
bar association journals, this appears to be a com- 
mon problem. For example, the president of one 
of our most successful southern state bar associa- 
tions in his annual address, given in May 1934, 
referred to the rude awakening he had been under- 
going during his administrative year in finding so 
many capable outstanding lawyers of his state who 
were not members of his state bar association be- 
cause of their belief that it performed but little, if 
any, real effective service as an organization of the 
lawyers of that state, that it was not then and never 
had been a democratic organization, that most of 
the time spent at its annual meeting was largely 
wasted, and there appeared to be no good reason 
why membership in it was of any particular 
benefit to the lawyers of the state. He went on to 
express the thought that while he had found the 
belief that the association was an ineffectual or- 
ganization, and did not vitally touch the activities 
and needs of the lawyers of the state generally, he 
had found no lack of interest in their common need, 
nor any unwillingness on the part of these non- 
members to become members of an organization 
which would undertake to serve the lawyers of the 
state as a whole. 


Efforts to Reach “The Forgotten Lawyer” 


The story of the last quarter century of the 
various state bar associations’ activities to reach 
“The Forgotten Lawyer” indicates three distinct 
classes or types of effort. First, efforts to interest 
him through knowledge or advertisement of the 
association’s work; second, efforts to make him 
realize, through services rendered to him, the value 
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of association membership; and third, efforts to 
interest by getting him to share in its activities. 
(a) Through Knowledge or Advertisement of the 
Association's Work 
Annual Meetings 

The excellent “Reminiscences of the American 
3ar Association” by former Secretary John Hink- 
ley, published in the July AMERICAN Bar Assocta- 
TION JOURNAL, depict the typical struggles of bar 
associations to reach the American lawyer by the 
first class of efforts. The Annual Meeting was the 
most important, and in many years, its sole activ- 
ity. It was felt that if the member could only be 
induced to attend the annual meeting, he would 
see the wonderful work done by the association 
and go back home an enthusiastic worker in its 
ranks for the rest of his life. For a very few this 
effort was successful, but it resulted in attracting 
only a small group of members who had to return 
each year for more enthusiasm, when they again 
listened to speeches by distinguished members of 
the bar and then gave no further thought to bar 
association work until call for the next annual 
meeting. Except in the smallest of associations, 
it is doubtful if any association has ever been able 
to muster more than ten per cent of its members at 
any annual meeting, including the large propor- 
tion who would happen to register because the 
meeting was held in their home town. Each year 
the setting up of an attractive annual meeting has 
become more difficult until today it is recognized 
as the one activity which produces the smallest re- 
turn, considering the amount of work necessary to 
put it on and the number of members reached 
thereby, of any of the activities of an ordinary as- 
sociation. But we still have it engrafted on our 
system and I presume we will have to carry on. 


Annual Reports 


As a by-product of the annual meeting in this 
class of efforts it was felt that if the members could 
only get copies of a report of the proceedings, they 
would sit down and peruse them from cover to 
cover and become enthusiastic over the work of 
the association. My mind became disabused of 
this idea years ago when, within thirty days of the 
publication of our annual report, I had to call on 
ten different members before I was able to find 
a copy of a report which had cost the association 
$1.35 to lay on each of these members’ desks. 
Since then only those members received an an- 
nual report who have returned a card requesting 
a copy, and for several years such requests have 
come from only about twenty per cent of the mem 
bers. The rest of them are not interested in the 
detailed report of the annual meeting, even as a 
matter of record. 

Association Magazines 

Another of the earlier efforts made to inform 
“The Forgotten Lawyer” of the activities of the 
state association was the establishment of some 
sort of a news letter. In 1912 we commenced the 
issuance of a Quarterly Bulletin which began as 
a four-page circular sent to each member of the 
state bar association every ninety days, in which 
an attempt was made to bring to the member 
something of the activities of the organized bar 








This Bulletin has grown to be a thirty-two page 
magazine, financed to an extent of 78 per cent of 
its cost by advertisements, and reaching each mem- 
ber ten times a year. As the years have gone by, 
we have learned that our members are busy law- 
yers who do not have time to read long articles 
but are only interested in short, concise statements 
ie Forgotten 
Lawyer” and an item advising the profession that 
he delivered an address before a Rotary Club, or 
participated in a matter of litigation which seemed 
important to him, will make him read every word 
of every issue of the Journal for months to come. 
An arrangement with the law school of the state 
university to furnish ten pages of notes on current 
local cases likewise develops an interest in the 
association’s activities on the part of many mem- 
bers who read these notes. 


Personal items appeal to even “J 


Welcoming New Lawyers 


Along the line of educating “The Forgotten 
Lawyer” about the state association and its work, 
some one suggested that an early contact with 
lawyers as they entered the profession might be 
helpful. The Supreme Court granted the request 
of the association that the method of mailing 
licenses to new lawyers be changed and they be 
required to appear personally before the Court in 
classes, five times a year. Since then the state bar 
officers have met them on the day of their admis- 
sion. A luncheon has been given the neophytes at 
which they have had an opportunity to meet and 
become acquainted with the members of the Su- 
preme Court and leaders of the bar, and to learn 
of the work of the state association. With such 
contact the records show an average of ten per 
cent of the new lawyers joining the state associa- 
tion within thirty days of their admission, and 
there is an increasing amount of activity among 
these younger members. 


(b) Through Services Rendered to Him 

The second class of efforts or the furnishing of 
services to the members of a bar association is of 
decidedly recent origin. The objects of the Ameri- 
can Bar Association, which are the objects of most 
state associations, include 
“the advancement of the science of jurisprudence, the pro- 
motion of the administration of justice, the uniformity of 
legislation and judicial decisions throughout the Nation, up- 
holding the honor of the profession of law and encouraging 
social intercourse among members of the American bar.” 

Not one word is said about offer ing to its mem 
bers any assistance in the many practical problems 


which daily confront them. However, many state 


associations, having failed with the old tandard 
advertising methods to induce the forgotten mem- 
bers of the bar to become active, ventured into a 
new field and offered various types of services to 
its members. 


Schedule of Fees 


One of the earliest of this type of service we 
experimented with was the accumulation of infor- 
mation as to the opinion of about one thousand 
practicing attorneys on minimum fees which should 
be charged for various classes of legal service. 
The resulting schedule has been revised from time 
to time and today there are very few law offices in 
the state which do not have the latest state sched- 
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in solving the prob- 
lem of t is the least they should charge for 


f 
f 


\s look back over attempts to serve 

ug 1 central office of the association, we smile 

t the many plans we made and their ignominious 
failures | re we were able to get them to function 
th ar gree of satisfaction for “The Forgotten 
Lawye! \t first, a hotel in the state capital gen- 
¢ 1 room which was furnished and ad- 
vertised as an office the members of the association 


hen they had business in the capital 
rely did any member show up, although 


Ly, i Li 





we later hired an employee to stay on the job to 
serve and entertain them. When this did not work 
out, we rented headquarters in an office building, 
employed lerk, and notified all the members that 
they no I ia representative in the state capital 
to attend to any errands they might have in the 
department or the appellate courts of the state. 
It was an uphill job to get “The Forgotten Law- 
ver” to understand what this meant for him. He 
had never heard of a bar association doing such a 
thing It is not one of its objects. Soon, how- 
ever, O! ember was trying a case in which his 
opponent cited a recent Supreme Court opinion 
seemi lecisive against him. A long distance 
telephone inquiry to the bar association office re- 
sulted in the arrival in the next morning’s mail of 
the original abstract and briefs in the case, which 
clearly s!} ed the inapplicability of the opinion to 
the question raised As the news of this and simi- 
lar services became known among the members of 
the association, the business of the central office 


increase 1 today the daily average is over a 
dozen different services to the members, covering 
almost every conceivable line of lawyers’ needs. 
During a recent day, as typical of this service, one 
member had bought himself an automobile, and his 
new license plate was in the mail within thirty 


minutes of the receipt of his application. Another 
obtained a copy of all of the jury instructions given 
in a case which had been decided over twenty-five 


years ago, and of which only one appeared in the 
Supreme Court opinion. One frantic member dis- 
additional authority he wanted added 


cover;re 

to his brief in the Supreme Court, and his bar asso- 
ciation representative prepared the amendment and 
submitted the motion to the Court within an hour 
after rec¢ of his request. Arrangement of ap- 
pointments with heads of various state departments 
is a quite common service, as is likewise the serv- 
ice of notices on state officials. 

The effect of this type of service on “The For- 
gotten Lawyer” was reflected some time ago when 
one of them wrote that he had never attended a 
bar association meeting, but all of the dues he ever 
had paid, or would ever pay, to the association were 
well repaid to him when it was able to straighten 
out a misunderstanding he had been having with 


the head of one of the state departments. 


Pension Fund 


While studying ways to contact “The For- 
gotten Lawyer” by service to him one of our promi- 
nent members had a tragedy which left him alone, 
penniless and unable to take care of himself. The 


ssociation raised the funds to take care of him 


during his last days, and out of this experience 
came a Bar Pension Foundation which now 
amounts to a considerable sum, and enables the as- 
sociation to assist its members who have been un- 
fortunate in life’s struggle. The amount of the 
financial benefits thus granted is not large, but 
they are sufficient to enable the recipient to exist 
without worry, and even during the hard times the 
fund had a substantial increase from the generosity 
of more prosperous members. Plans are now in the 
making to develop the pension system far beyond 
the dreams of its founders. 

Two of the most difficult problems bar asso- 
ciations are confronted with are those of 

(a) Grievance against the members of the 

bar, and 

(b) Unlawful Practice of the Law. 

The first is a general one affecting all of the mem- 
bers of the profession, while the second is to a very 
large extent a local one, for while one county or 
city may have banks, trust companies or laymen 
who are practicing law, other communities may not 
be affected in any way by such evils. 

Handling Grievances Against Members of the Bar 

In the matter of grievances, for years our “For- 
gotten Lawyer” was well justified in saying that 
the bar association did nothing to clean up the pro- 
fession of its unworthy members. Our procedure 
was cumbersome and impractical, but after years of 
education and agitation, our Supreme Court entered 
what is now known as “The Order of April 21, 
1933”, which designated the Grievance Committee 
of the state association and one of its metropolitan 
local associations as Commissioners of the Supreme 
Court, with power to make investigations from time 
to time concerning practices of attorneys at law, 
which tend to defeat the administration of justice, 
or to bring the courts and the legal profession into 
disrepute, and to report to the court their conclu- 
sions on fact and law concerning complaint, answer 
and proof. 

After this order was entered, the matter of 
handling grievances became much simpler. A 
hearing by the Grievance Committee, a review by 
the Board of Governors, a report filed in the Su- 
preme Court, and the case is ready for final hear- 
ing and disposition upon the report of facts and 
law. Under the present method it is not an un- 
common thing to have a prosecution begun and 
ready for final disposition by the Supreme Court 
within six months’ time. The fact that there is 
only one hearing, and that before disinterested 
members of the bar, has led to a decided increase 
in the number of motions filed by respondents to 
have their names stricken from the rolls, in order 
that the record of their misdeeds may not be- 
come public through the filing of the report in the 
Supreme Court. The expense incident to disbar- 
ment under this method has been reduced to a 
minimum, and a member of the profession who is 
tempted to misdeeds is increasingly reminded, as 
the days go by, that his day of punishment will be 
soon and certain. With the development of this 
system is coming a growing confidence of “The 
Forgotten Lawyer” in bar organizations. 


Preventing Unlawful Practice of the Law 


In the matter of the unlawful practice of the 
law, as I have said, this is to a large extent a local 
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matter, and the tate organization a number of 
years ago decided that it could best devote its ef 
forts to propaganda amor local bar association 
to induce them to take care of their own situations 


In the beginning, however, there were certain prin 


ciples of statewide application which had not been 
clearly defined by our courts, and the state asso 
ciation sponsored the suits to establish what is 
practicing law by banks ust companies and lay 
men Later on it assisted in prosecution of 

number of similar cas¢ tituted by local bar as 
sociations, and today has pending before the Su 
preme Court a contempt proceedings to clear up 
the status of disbarred attorneys so that there will 
be no misunderstanding as to what it means to 
have one’s name as an attorney stricken from the 


rolls of the Supreme 

There 
which local bar as 
but 


alone, can bring to a successful 


are a large number of cases. however. 
ns feel they cannot handle, 
influence 


\ lay 


per 


which the state association, by its 

onclusion 
rht that 
banker ignorantly 
as a side issue; and even a large 
advertised that it would fut 
legal assistance ne to 
issues sold through it 
ourteous letter from the 
rring one, calling at 
and referring to 
which proses ution 


man he was 
mitted to 
was practicing law 
investment pany 
nish without cost all 


the preparation of security 


Justice of the Peace 


draw wills; a country 


com] 
cessary 
In each of these cases. a 
state bar association 
tention to an 
several Supreme Court cases 1n 


t the € 
1 
| 


. 7 
intormal con aint, 


had been sustained for simular practices, brought 
immediate reply from the respondent assuring the 
association that thi practices would be discon 


reports indicated they lived up 
community, a 


tinued. Subsequent 
to their 


promises 


one practice, 


which had grown up through the local clearing 
house causing the lawyers of the city to lose a 


considerable volume of business, was immediately 


stopped by such a letter from the state bar associa 


tion, and as one of “The Forgotten Lawyers” afte 

wards remarked You certainly made Christians 
out of our bankers with that one letter.” 
Experienced Lawyer Service 

One of the latest efforts to serve The Forgot 

ten Lawyer” has probably been the most revolu 


tionary of al uN ile it is still in its infancy 
and will in all probability be worked 
entirely different way 


future, it is proving of in 


out in an 
of the 
reasing value in its pres 


yy other associations 


ent form to the members of the state association 
It developed through the observation that a large 
number of the grievance: ade against members 


of the bar. in their last at lvsis. 
fact that the lawver had 


practice In whHoicn 1¢ vas not 


the 
ot 


due to 


fields 


were 
ntured into 
familiar 


To help out these la ers the st 1 


is trving out what it calls its 


f the association are in 


ate aAsSSsU¢ 1iatio 
Experienced Lawver 
Service.” The 
vited to file with 
tionnaire which indicate the 
each j 


naw 
Secretary replies to a ques 
field of law in which 


is experiet not expecting them 


to pose as experts, but o1 that thev have been 
sufficiently experienced e particular field to be 
° o 


embers of the bar, and 
So 


able to advise their fe 
give them suggestions in problems in that field 


nembers have 
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ive Oo e! emb rs t tiie \ at 
' ' 
school professors and many ney 
vho have had occasion to be ‘ enced by 
special studies in particular fiel 

\ recent survey made of 1 ictice of dif 
ferent eTroups oft the lawyers of ite idicates 
that we have over two hun el elds of 
law, in every one of which, fro é point 
of view, the ordinary lawyet ( e pr 
cle! Qur survey has furthe the 
average member of the bar is « ( les 
than ten per cent of these fiel e remain 
ing ones he is as inexperience: mpetent ¢ 
he was on the day he entered i ( 

We require each consultant sta his con 
ultation fee for fellow member t bar, and 
these fees run from $2.00 to $25.00 pe our 

Re 1114 one P . ] ssact ; . 

Xesults so far have well just ¢ stence 


in behalf of “The Forgotten La 
tration, one of them, whom | 
| meeting, ha 


On it he | 


a Dar association 


to 
in investigation and thought. He 


1 
SOLVE 


problem 


ciation office and was given the 


a neighboring town who had h 


class of questions, and much to rprise had in 
dicated that his consultation fe« $10.00 
In less than thirty minutes’ inte e inquiring 
member discovered he was o1 ( g track en 
tirely, and was so enthusiasti € sé e that 
e calle up over long dist ephone t 
thank us, and say that this o1 iltation had 
made ] a triend tor life of the e bat ocia 
tion Subsequently, the consult a é rote 


for the co1 
value to him that 
Kach day we 





a letter tha ng us 


Vas O! greater 
tation Tec 
gyotten 
and if 
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are see 
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as it has during the past 
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th any sort of a legal probl e assure: 
that he | get the best of s¢ e membet 
s unfamiliar with that held, he the tate 
associatio1 vhich will imme im in 
ouch it! experienced consult i GIVE 
him ina fe moments a lead to th per cours 
of acti vhich he should tak« é is¢ We 
feel the “Experienced Lawyer Service” offers one 


of the greatest opportunities fot 


local, to make thems« 
of every lawver in the country 


Some of our local associatio1 


matter wit view to adapting 
»y their members The large 
tion, the more specialization tl 
members, and the time is cor 
associations will have all of 


according to 
exchange services in the same 


fession does today 


Lowering the Cost of I 


One of the latest and most 
have ever used to reach “The 
by service arose out of a rather 
tiot For number of years 


ve felt in the 


their particular fiel 
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n of the legislature. 


( irs¢ is mite and the cost to 
$15.00 I me In addition to 
rs er¢ nstantly burdened with 


citing both statutes, for they never 
opposing counsel 
using The state association 

itter witl th publishing houses, 
eet them to get together, 
vas made to them 

eceived, and the publishing 
vould be permitted 
auspices of the 
te \ $4.00 per volume bid was the 
lvised that advance orders for 


tes under the 


eady exceeded the total sales of both 
eir 1933 tes It is needless to 
+4 | 7? » 
orgotten Lawyer” changed his 
‘ { i state ba ssociation when he 
eive Inceme it through its efforts 
re atutes in 1935 would cost him only 
34.00 inst buvi tv for $15.00 each as he 


Legal Publications Committee 


ement led to another experiment 

under way in the establishment of 
Co! Legal Publications, consisting of 
grou ticing attorneys, judges and law 


It is proposed that a publishing 
1] book, submit the 


( g a local la may 
e to t e members of this committee, to be 
ed by the President, and if they 
ict may be used in advertising it 
c ers of the association. In the early 
ges of 1 evelopment of this idea, a local book 
e new Civil Practice Act was permit- 
under the auspices of the state 
book enjoyed the largest sale of 
years, and at a price of $7.50, 
é ks, sold thout the state asso 
{ usually took fifteen or twenty 

each pur ~haset 
the « ary lawyer contain 
ed upon the representation of 
lesmen that it is just what he needed in his 
ractice ~ matter of tact, it was SO poorly 
ted t thrown away. With 
s committee functioning, “The 
Forg e able to save many times 
( é ership in his state association 
( 

mn Share in Its Activities 
to the objects of our various 
$Si ( hem “encourage the 
ncel the ience of jurisprudence” and 
el bject he idea conveyed in all of 
ese stat ts that it the association which 
es tl raging nd not the individual 


District Federations of Local Bar Associations 


Wit ew to broadening out the responsi- 
ial al ussociation activities to include as 
reotte rs as possible we 

» nty years ago, to try to reach the 
er through the organization of Dis- 

< B \ssociations. In each 
C ; ( listricts such an or 
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ganization was set up, and during the years there is 
scarcely a county seat which has not entertained 
one or more of these district meetings. At all times 
the importance of local bar association work and its 
participation by every lawyer has been stressed. 
Each federation has been given an opportunity to 
elect a member of the Board of Governors of the 
In this way outside of the large 
lawyers in the 


state association. 
metropolitan center there are few 
state who have not had a personal contact with the 
work of the state association. When 
would or could not go to the annual 
took a miniature annual meeting to 
him, and urged him to Share in the work of the 
organized bar. 


and 
the lawyer 


otheers 


meeting, we 


Elections by Mail 


One of the first things we discovered when the 
state officers visited the various districts, was that 
“The Forgotten Lawyer” had an idea that the state 
association was a closed corporation for the benefit 
He rightly said that the president ap 
pointed a nominating committee who selected the 
officers, and the members assembled at the 
annual meeting would of course follow these recom 
mendations. A member who did not happen to be 
at the Annual Meeting and “in with the organiza 
tion” had no opportunity to participate as an 
official. To remedy this criticism, nominating com 
mittees were done away with, and nominations have 
since been made by petitions signed by twenty 
members of the association. Any member who 
thinks he would like to be an officer, has a right to 
file his petition. The election is by mail. Under 
the old system a committee of five nominated, and 
twenty-five or thirty, present at the last session of 
the Annual Meeting, did the electing. Now, even 
where there is no contest for an office, approxi- 
one thousand members will mark their 
ballots, and mail them in to the tellers at the time 
of the annual meeting. The member who is unable 
to attend the meeting, at least feels that he has had 
an opportunity and his part in the election of 
officers. For fear he may overlook this opportunity, 
the membership is notified sixty days ahead of time 
that the season for filing petitions for office is at 
hand. 


of a few. 


few 


mately 


Section System of Organization 

The latest effort to reach “The Forgotten Law 
yer” with a view to getting him interested in bar 
association activities by sharing its work is the 
section system of organization. For years we used 
the standard committee system, which meant that 
we had at times as high as forty different com- 
mittees, all selected by the President, and usually 
consisting of seven or nine members. The new 
President had a nightmare for the first ninety days 
of his term in trying to figure out what members 
should be on the Law Reform Committee, what ones 
would serve best on the Committee on Legal Edu 
Professional Ethics, or who was best 
fitted to work on any of the various committee 
appointments. He usually consulted with everyone 
he possibly could, including the best judgment of 
his eighteen associates among the officers and mem 
bers of the Board of Governors, but in the end 
missed it on his guess about seventy-five per cent 
of the time. What I mean by this is that the mem- 
bers selected for the Judicial Administration Com- 


cation, or 
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mittee, or any particular committee, were in all 
probability those who were in no way interested 
in that subject, and if they had been given their 
choice, they would have preferred to serve on 
almost any one of the other committees. 

The movement started a few years ago when 
one of the Presidents decided to ask every member 
of the Association to indicate the committee on 
which he desired to work. The result was a deluge 
of requests, and the poor President was driven 
almost frantic by his failure to please everyone, 
since he was limited in numbers as to each com- 


mittee. The remarkable .success of the American 
Bar Association in some of its recent section 
organizations, such as the Insurance and Real 


Estate, led to the plan of changing some seventeen 
committees of the state association into sections, 
and inviting the members of the association to join 
such section as each might desire. The response 
was far beyond expectations. On the first notice, 
practically twenty-five per cent of the members sent 
in their requests to become a member of one or 
more sections. The organization meetings of these 
sections were all held on the same day at a large 
metropolitan hotel. There was a larger total 
attendance at that day’s meeting than there had 
ever been at any annual meeting of the state associa- 
tion. The President had appointed the Chairman 
and Secretary of each section, but they were per- 
mitted to go ahead with their own programs, and 
most of them held a number of meetings during the 
year. The association had been working on a 
model criminal code for a number of years through 
a committee of about fifteen, but when the Crim- 
inal Law Section met for organization, the room 
was too small to hold the crowd, and at one of their 
meetings during the year, the ballroom of one of 
the large hotels was filled with members of the Su- 
preme Court, State’s Attorneys, defendants’ attor- 
neys, college professors, judges of criminal courts 
and in fact, a cross-section of the lawyers of the 
state who were interested in that subject. As a 
result, before the code was submitted to the legis- 
lature, almost every conceivable form of criticism 
had been hurled at it. The Section on Civil Prac- 
tice likewise played to capacity several 
times, with no one present except those who were 
interested in the technique of trial practice. 

A difficulty arose about this system, for when 
the sections developed so many questions for de- 
cision by the Board of Governors, it became simply 
impossible for the latter body to function. In addi- 
tion to the model criminal code, an insurance code 
was proposed and a number of different legislative 
projects were submitted to the Board for approval, 
which would have merited several days of discus- 
sion, with the result that its dockets were jammed. 

There soon came the realization that the activi- 
ties of the various sections were many and 
varied for the Board of Governors to attempt to 
approve or disapprove all of their acts. Therefore, 
the by-laws of the Association were amended so 
that each section now acts as a separate bar asso- 
ciation in its particular field, subject, however, to 
certain restrictions. Each section is governed by 


houses 


too 


an Executive Committee consisting of a Chairman, 
Vice Chairman, Secretary and six members, all of 
whom are selected by the President from those who 
have indicated their desire to become members of 
the section. 


No resolution expressing the views of 











the organized bar may be passed by any 


unless notice is given to each member of the section 
prior to its adoption, and it must be approved by 
at least six of the nine members of the Executive 
Committee. Minutes of the meeting must then be 
filed with the Secretary of the state association, and 


within ten days thereafter the President may direct 


section 


that the resolution be held up for consideration by 
the Board of Governors. If he does not so direct, 
the resolution is made public but only as the action 

mem- 


of the section and only as representing the 
bers of the association belonging tl In other 
words, under this system, when a problem is pre- 
sented concerning criminal law, the men 


ig thereto 
l 


who pass 


upon it are the men who are qualified in that par- 
ticular field, and the result is given to the public 


as such, and not as the opinion of the entire associa- 
tion, most of whom have no knowledge of, and care 
about, its solution. All of you seen 
technical questions put up for decision at meetings 
of a state, or even the American Bar Association, 
when a large proportion of the speakers, who vol- 
unteered their opinions upon the subject, never had 
heard of it before. Under the proposed new system, 
these questions will be passed upon by men who 
are familiar with their background, and unless it is 
clear out of line with general ru 
practice, a President will not insist that the Board 
of Governors reconsider it. 

Sut how does this reach “The Forgotten Law- 
yer’? Prior to the last annual notice 
was sent to every member of the association asking 
him to designate the section in which he would be 


less have 





ethics or 


meeting, a 


*s 


interested to work during the coming year. This 
time more than twenty-five per cent of the members 
indicated their preference, and a letter was sent 
notifying each one of the time and place of the 
organization meeting of his section, to be held at 
the time of the annual meeting. The result was 


that the peak of the attendance at the annual meet- 
ing was the time when the sections were holding 
their meetings, and a goodly number of members, 
who had never before attended an annual meeting, 
came just to be present when their section was or- 


ganizing and making plans for the coming year. 
Not only this, but quite a number of letters were 
received from members expressing regret at their 
inability to be present at this meeting, and express- 


+} 


ing their expectation of attending every other 
held during the year. Already schedules have been 
set for four meetings of each of the sections to 
be held simultaneously during the ing year, two 


one 





in the large metropolitan center, and two in what is 
called the downstate territory 

One of the interesting by-products of this sys- 
tem is the way in which the officers of the sections 


are recruiting new members among the 


lewyers of the state. One Chairman 


forgotten 
mediately 
took a map of the state and indicated on it the loca- 
tion of each member who had chosen his section for 
his year’s activities in the organization. He and his 
associate officers then started out to make a canvass 
of the rest of the state so that their section might 
have a representative in each c 
of prospects, appeared quite a number of “The 
gotten Lawyers.” Many of 
members of our association. Later on when he re- 
turned with the application cards of several of the 
he said that when he had put the proposition up to 
the prospective member, he had not been turned 





them were not even 
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instance, for he had uniformly met 
ith the expression that the applicant would be 
lad to join the association if he were given an 
pportunity to assist in the activities in this, his 


osen line of law. Through this method different 
groups are being built up of corporation, taxation, 
iminal, real estate and probate lawyers covering 
ich locality in the state, by giving each one an 
pportunity to make contacts with his fellow law- 
ers of similar inclinations. 

One interesting feature of this method of or- 
ganization the way in which our large metro- 
politan offices are entering into the spirit of the 

vement. Wide awake office heads assign dif- 
erent members of their organization to the different 
ections so that they may keep abreast of the latest 
evelopments in each of the various fields covered 
by the section activities 

[ cherish the hope that by this time you have 

1ught my point of view of bar association work. 
\ll agree that the ultimate form of organization 
hould be an integrated bar, but anyone who has 
vatched the work of bar associations during the 
ist quarter of a century must realize that the form 
if its organization is after all one of the least of the 
requirements of success. Lawyers still have horse 


sense, and you recall that while you can lead a horse 

to the watering trough you cannot make him drink. 

[he key to bar association success is the distin- 
' ] 


guished citizen I have been talking about—“The 
Forgotten Lawyer.” Only insofar as a bar asso- 
ciation reaches this member and only so far as it 
succeeds in enlisting his activities in its work can it 
have a right to say it is a success. The men we 
need in our associations are the Gideons rather 
than the drafted men 

Now Is the Time to Reach “The Forgotten 

Lawyer” 

Back in our country we have an interesting 

family Tr) have a little boy Bud, age six, and 


his little sister Toots, about four years old. They 
live in a city flat, but in a neighboring village is the 
home of one of the grandparents which the family 
occasionally visits. It is one of those wonderful 
old homesteads of about ten acres with everything 
to make it a veritable paradise for four and six year 
olds. Some time ago little Buddy arose early, went 
into his mother’s bedroom and asked whether they 
could not go to see their grandmother. The mother 
put him off by saying they couldn’t go that day, 
but they might go tomorrow. At the break of the 
next day the little fellow was at his mother’s bed- 
side again with the inquiry, “Can’t we go to 
grandmother’s today?” and again received the re- 
ply, “No, we may go tomorrow.” For several 
mornings the little fellow repeated his inquiry and 
each day his mother replied that they might go 
tomorrow. 

Finally, one evening things were arranged and 
the next morning, when Buddy asked the question, 
his mother assured him that the day had come and 
they would make the visit. Hardly able te contain 
himself, he rushed into the room where his little 
sister was sleeping and exclaimed, “Toots! Toots! 
Wake up! Today is Tomorrow! Today is 
Tomorrow !” 

Ever since I have known anything of bar asso- 
ciation organization work I have listened to our 
leaders telling us of the wonderful things which 
would happen in that tomorrow when a different 
form of organization or different method of doing 
business is here. Today is that tomorrow. It is 
here and has been for some time. Regardless of the 
form of your organization, if you are really inter- 
ested in one of the most fascinating games of all— 
that of organizing a group of hard-headed, hard- 
boiled, conservative lawyers into a powerful cooper- 
ative force in your community, there is no need for 
you to delay. “Today is Tomorrow.” 


THE PLIGHT OF DUAL NATIONALITY 


\ Personal Experience—Opposing Systems for the Determination of Nationality Which 
at Times Conflict and Give Rise to Curious Complications—One of the Main Obstacles 
to an Amicable Adjustment of This Obnoxious International Problem — Compre- 
hensive Reconstruction of Laws Relating to Citizenship and Nationality a Prime 
Need of the World Today 


By JosEPH ConrRAD FEHR 
Member of the District of Columbia Bar* 


HAT there was such a thing as “dual national- 
ity” I had, of course, known; but the full 
realization that I was one of its more than three 
million American victims did not dawn on me until 
the mails one morning brought me a military tax 


issessment letter (Militarpslichtersatz) from the 


Swiss Legation in Washington. Then I learned for 





*Mr. Fehr is also a former Special Assistant to the 
Attorney General of the United States. He was for sev- 
eral years one of the Counsel for the United States before 


the An eri i (erman (laims Arbitration 








the first time that “Jeder Schweizer ist wehrpflichtig” 
and that each and every male Swiss “wer die Mili- 
tardienstpflicht nicht erfullt, hat den Militarflichter- 
satz zu bezahlen.” This anomalous situation nat- 
urally intrigued me and after looking into the 
matter thoroughly I learned that I was not only a 
citizen of the United States—the land of my adop- 
tion—but also of Switzerland, where I was born. 
This was something to make the hair stand on 
even a lawyer’s head, and I scratched my head long 
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and hard through hours of legal researches before 
I could grasp the ridiculousness of it all. 

Although my family migrated to America when 
I was a child not yet ten and I had become a full- 
fledged citizen of the United States by virtue of my 
father’s naturalization during my minority, Switz 
erland still claims my allegiance as a Swiss national 
and considers me duty bound to perform military 
seeks to subject me 


lieu of service, 


service or, 1m 
to payment of overdue military taxes—regardless 
of the fact that my father and all our family re 
nounced our 
as United States citizens 
Calling upon officials of the 
erland for an explanation of this strange document 
they had sent me, I was informed, without mincing 
of words, that it “a bill for military taxes 
which you owe to the Swiss Government.” 
had read of the diplomatic pro 
tection afforded American citizens Con 
templating a visit to my native land and desiring 
to know rights and duties might be, | 
called upon the f State to explain my 
predicament. | y American citizenship 
by naturalization, pointed out that I had enlisted 
in the Army served with the American Expe 
ditionary Forces in France during the World War 


OWwiIss citizel 


ship upon naturalization 


Legation of Switz 


Was 


Somewhere | 
abroad. 


what my 
Department « 


yroved my 
] i I 
and 


and after completing my university studies had be- 
Federal Government in va 
Washington before entering 

and that I already had 
enough about. The Department 
kindly suggested that I file a formal declaration of 
my renunciation of Swiss citizenship and request 
to be relieved from the payment of the Swiss mili 
tary tax the Cantonal authorities or 
through the Swiss Legation, submitting therewith 
documentary evidence of my citizenship. “If your 
request for relief from the payment of the Swiss 
military tax is not complied with” I was told by the 
Department, “and if you will furnish a detailed 
statement of your case consideration will be 
given to the matter of making such representations 
as may be appropriate to the Swiss government on 
your behalf. However, in view of the fact that the 
United States has concluded a naturalization 
treaty with Switzerland no assurance can be given 
that the Department’s representations would result 
favorably.” In short, I found myself in a position 
almost tantamount to be ing a man without a coun 
try. 


come an official of the 
rious departments in 
practice 


upon priy ate 


taxes to worry 


with proper 


not 


Senator Borah of Idaho, has declared that “‘cer 
tainly in this day and such a situation is 
absurd.” And Senator King of Utah, who has also 
long shown great interest in international ques- 
tions, has stated that “the question of dual citizen- 
ship is certainly one of profound interest, in view 
of the fact that many American citizens may be 
placed in a rather annoying situation. This ques 
tion should receive attention from our Government. 
If legislation is necessary, it should be enacted. If 
treaties should be negotiated to straighten out this 
tangle then they should be promptly entered into.” 

A certain Balkan country not so daring as 


age 


Switzerland in pursuing her erstwhile nationals into 
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the countries of their adoption and collecting suc! 
taxes from them through 
taken steps to collect taxes in lieu of 


parents, brothers, sisters and other rel: 


ilar officials, has 


consti 
service from 
itives of the 


1 


departed one—somewhat on the old “remittance: 


man” theory of compensation 


Richard W. Flournoy, nationalit and citizen 
ship expert of. the Department of State, who is 
recognized as the foremost authority in the country 
on the subject, has defined “nationality” as “the 


relationship Oot a person to the State to hich he 


owes permanent allegiance.” The corresponding 
term “national” he ascribes “to either a citizen o1 


The word 
frequently used as a synonym for “nationality.” 

two different 
determination 


subject.” “citizenship is, of course 
However, there are to this da 
and even opposing systems for the 





of nationality, i.e., the one of “jus soli” and that of 
“jus sanguinis”. “Jus soli,” the tionality of a 
particular country, arises merely from the fact of 
birth within its territory and jurisdiction. This 
system apparently had its rise out of the Feudal 


ish law ol 


system and is still the basis of the 


nationality Perhaps, the most English 








case on the subject is Calvin’s, 7 Coke 1, tried in 
the year 1608, before the Lord Chancellor and all 
the Judges of England in the Exchequer Chamber 
It was there decided that “they that are born undet 
the obedience, power, faith, lige ( ligeance of 
the King, are natural subjects, and no aliens 

Under this theory it does not mattet ether the 
residence of the parents within the territory and 
jurisdiction of the country is permanent or only 
temporary The essential thn v s that the child 
be born within the “obedience, power,” etc., of 
the King, or, as American lawyers d judges 
would say, “within the jurisdiction of the state 


The citizenship proviso in the Constitution of the 
United States is on the same principle 

“Jus sanguinis” is the basis « 1e present laws 
of nationality of practically all tl untries of 
tinental Europe and Asia. Under this 
person is a national of a particular cou 
because his father is. It is the older of the two 
legal determinants of nationality naturally 
predicated upon the old Mosai trine that “ 
and wife are one, and he is it.” Thr jus sanguinis”’ 
goes as far back as the 
membership in a nation was decid 
of membership in one of its tribes, and membership 
in a tribe, as a rule, came from membership in a 
clan or family other 
words, “jus sanguinis” is the ancient rule of law, 


e co con 


system a 
try simply 
man 
17 | 4 

oldest ¢ 1iZations when 


upon the basis 


belonging to the tribe iF 


“jus soli” the feudal rule. Or few countries 
now have their law of nationality based entirely 
on “jus sanguinis,.” 

Ever since the great migrations \merica 


from abroad, before and since the Civil War, the 
United States has fostered the principle of natural- 
ization, the conception and nature of is that 
it terminates the prior allegiance and causes a com 


whic 








plete change in nationality regardless of the con- 
sent of the country to which allegiance was for 
merly owed. This is a comparatively new and 


1 
1 


novel conception and is largely responsible for the 
j nation 


cancerous growth of the doctrine of “dual 
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and its incongruous complexities so irritating 
ternational good will 
The first naturalization treaties entered into 
e United States and the various German 
States in 1868 were followed by similar treaties 
ith Austria, Belgium, Bulgaria, Denmark, Great 





‘ritain and Hungary Under these treaties the 
yntracting tates recognize that when a person 
ecomes a citizen of the United States he thereby 
expatriates himself as a citizen or subject of the 
untry of his birth. But difficulties such as would 
ybably nfront me upon a visit to Switzerland 
till arise because twelve civilized countries, 1.e., 


rance, Greece, Italy, Latvia, Netherlands, Poland, 


Persia, Rumania, Russia, Spain, Switzerland and 
lurkey still refuse to enter into such agreements 
ith the United States. Until the United States is 
le to persuade these countries to enter into the 
pirit and sound policy of treaties of this character 
hetween three and five million fully naturalized citi 
ens of the United States have their allegiance 
laimed by two or more countries. This figure is 
exclusive of the countless American citizens who, 
ough in this country, were born with the 
tatus of dual nationality because their parents owe 
illegiance to foreign countries 
Only recently the Department of State had 
brought to its attention the case of a man born 
in France whose mother was a Frenchwoman and 


hose father, a former Englishman, afterwards be- 
ume a naturalized American citizen. Under the 
laws of both England and the United States, and 


virtue of the naturalization treaty between the 
wo countries, the son is an American citizen by 
virtue of the father’s naturalization Sut under 
the laws of France he is not considered by the 


French authorities to have lost his French nation- 
ty, and the Department of State was compelled 
to advise and caution him that a contemplated visit 
to the homeland of his mother might subject him 
to military service ther< 

During the War the late President Theodore 
Roosevelt strongly protested against what he 
termed the delinquency of the then Secretary of 
State Bryan, who declined to protest against the 
French claim upon an American-born son of a 
French cit n who had afterward become a nat- 


ill 


ralized American. This native-born American 
itizen of French descent desired to go to France 
n busine \ lawyer of note and a Township 
Commissioner in a North Carolina County, he had 
ilso served in the Louisiana Militia and never had 
een out of the United States before. However, 
lespite these undeniable facts in proof of his con- 


P 
tinued American citizenship, he was informed by 
e French Consul that “upon entering French soil 
he could be either impressed into the French serv- 
ce or punished for not having reported for mili- 
tary duty, and also for having served in the State 
Militia of Louisiana without permission from the 
French Government.” And when the matter came 
to the attention of the Department of State, Secre- 
tary of State Bryan took the position that although 
under the United States Constitution this native- 
born American was undoubtedly a citizen of the 
United States, yet, under the French Civil Code 
every person born of a Frenchman, in France or 
abroad,” is a Frenchman and that “it thus appears 
that you were born with a dual nationality and the 


1 


Department cannot, therefore, give you any assur 
ance that you will not be held liable for the per- 
formance of military service in France should you 
voluntarily place yourself within the French juris 
diction.” 

Another curious dual nationality complication 
arose some years ago when a native-born American 
citizen, Whose father was born in Italy, and who 
had become a naturalized American citizen, ac 
companied his mother to Italy and when he sought 
to return to this country was told that he would 
have to serve the required term in the Italian Army 
before he would be permitted to leave Italy. On 
the advice of the United States Consul he per- 
formed the service and at its conclusion was given 
an American passport and then came to this coun 
try. Later some friends advised him that because 
of his service in the Italian Army he had lost his 
\merican citizenship. Acting on their advice he 
made such application and shortly thereafter was 
arrested as an alien, and only after considerable 
difficulty and humiliation did he succeed in finally 
establishing his American citizenship. 

Not many years ago a prosperous and success 
ful young business man who was born in Penn 
sylvania of Italian parentage and had lived all his 
life in the United States, found it necessary to go 
to Italy in connection with some litigation ove 
property which his father had left there. Proper 
presentations on his behalf were made with the 
Department of State with a view to his protection 
while thus in Italy. The Department of State, 
however, let it be known that it had no authority 
whatever to provide this native-born American 
citizen the protection he desired, and warned that 
if he went back to Italy he would go there at the 
peril of being impressed into the Italian Army. 

There have also been many instances where 
young converts to the so-called Mormon Church 
settled in Utah, and after completing their natural 
ization as American citizens returned to the land of 
their nativity for the purpose of doing missionary 
work among their old friends and relatives, only to 
be apprehended and forced to do military service 
once they came within the jurisdiction of the coun- 
try of their former allegiance. 

This “dual nationality” doctrine was thor 
oughly inquired into by the late Judge Edwin B 
Parker, the sole Commissioner of the Tripartite 
Claims Commission between the United States and 
Austria and Hungary, in connection with the case 
of an individual born in the United States of Aus 
trian parents who claimed damages because, while 
in Austria, after the outbreak of the World War, 
he was there impressed into the military service 
of Austria-Hungary. The issue before the Com 
mission was whether the claimant was a citizen 
of the United States or a subject of Austria-Hun 
gary. Under the Constitution and laws of the 
United States he was obviously a native born Amer 
ican citizen, but under the laws of Austria he 
was a subject of that country by reason of the 
nationality of his parents. The evidence showed 
that while thus residing within the Austro-Hun- 
garian Empire in August, 1914, the claimant was 
subjected to preventive arrest as a Russian propa- 
gandist and later interned and confined in various 
camps for sixteen months. During this internment 
he claimed he was forced to take the oath of al- 
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legiance to the Emperor Franz Joseph despite pro- 
testations that he was an American citizen. The 
evidence further showed that in 1915, and also 
subsequently, representatives of the United States 
who were then in Austria endeavored unsuccess- 
fully to secure his release. In July, 1916, the claim- 
ant deserted from the Austrian Army and escaped 
into Russia where he was soon apprehended by 
Russian military authorities and held as a prisoner 
of war until the outbreak of the Kerenski Revolu- 
tion. The claimant had since resided in Prague. 

Deciding that it was not necessary to deter- 
mine whether or not the claimant protested his 
American citizenship when compelled to take his 
oath of allegiance to the Emperor of Austria and 
King of Hungary, and whether or not the oath was 
administered under duress, as claimed, the Com- 
missioner’s ruling in effect upheld the oft-expressed 
attitude of the Department of State, 

“. . . Possessing as he did dual nationality, he vol- 
untarily took the risk incident to residing in Austrian terri 
tory and subjecting himself to the duties and obligations of 
an Austrian citizen arising under the municipal laws of 
Austria.” 

Undoubtedly, one of the main obstacles to an 
amicable adjustment of this obnoxious international 
problem is the fact that there are thousands of na 
tive born citizens of foreign parents and naturalized 
citizens who sooner or later return to their ances- 
tral or native lands, never intending to return to 
the United States and at the same time, by reason 
of their American citizenship, seeking to avoid 
duties and obligations they would otherwise owe 
the State wherein they reside. But even so, the 
embarrassments and humiliations incident to “dual 
nationality” should be lifted from the millions of 
worthy citizens who elect to make their homes in 
the United States. At any rate so Congress thinks, 
and as a step in this direction Representative Clyde 
Kelly of Pennsylvania, entertaining the same views 
in the matter expressed by Senator Borah and Sen- 
ator King, introduced in the House of Representa- 
tives a Resolution which was passed by Congress 
on May 28, 1928, as follows: 

“RESOLVED By THE SENATE AND House OF REPRE- 
SENTATIVES OF THE UNITED STATES OF AMERICA IN CON- 
GRESS ASSEMBLED, That the President be, and he is hereby, 
respectfully requested to endeavor as soon as possible to 
negotiate treaties with the remaining nations with which 
we have no such agreement, providing that persons born 
in the United States of foreign parentage, and naturalized 
American citizens, shall not be held liable for military 
service or any other act of allegiance during a stay in the 
territory subject to the jurisdiction of any such nation 
while citizens of the United States of America under the 
laws thereof.” 

Perhaps, as a consequence of this Resolution 
by Congress the Italian Government in due course 
announced that henceforth her sons, now natural- 
ized citizens in other countries, were to feel free to 
visit in Italy in time of peace and with assurance 
they would be exempt from military service. As 
the United States is by far the greatest sufferer of 
the “dual nationality” doctrine, this concession on 
the part of Italy may be viewed as something of 
a victory. 

There has been no international conference for 
the purpose of considering and recommending 
remedial action for the adjustment of this vexatious 
subject of dual nationality since the International 
Conference which convened at The Hague in the 












spring of 1930. This Hague conference adopted 
a Protocol Relating to Military Obligations in cer- 
tain cases of Double Nationality, which provides 
among other things that 

“A person possessing two or more nationalities who 
habitually resides in one of the countries whose nationality 
he possesses, and who is in fact most closely connected with 
that country, shall be exempt from all military obligations 
in the other country or countries. 

“This exemption may involve the loss of the national- 
ity of the other country or countries.” 

Great Britain, Sweden and India as well as the 
United States have already ratified this Protocol, and it 
is adhered to by Brazil, but its ratification by five more 
signatories is necessary to give it the effect of law. In 
view of the fact that practically all of the South Ameri- 
can Republics are made up of large areas of Italian, 
French, and Slavish emigrants it is difficult to under- 
stand why they do not avail themselves of such a salutary 
treaty provision for the protection of their naturalized 
citizens. Since this Hague Conference Yugo Slavia and 
Albania have entered into naturalization treaties with 
the United States, which leaves twelve civilized nations 
still to be negotiated with. 

There can be little doubt that a comprehensive 
reconstruction of the laws pertaining to citizenship 
and nationality is one of the prime needs of the 
world today. Certainly, the nations of the world 
should be able to agree that a naturalized citizen 
in any country is entitled to protection from mili- 
tary service or military tax when temporarily in 
the country of his birth—Provided such naturalized 
citizen has no intention of returning to his native 
land to live there as an American citizen. Unfortu- 
nately, one of the great stumbling blocks to an 
amicable adjustment of this problem is that hun- 
dreds of foreigners who have come to the United 
States and become naturalized citizens have since 
gone back to their native lands with no intention 
of returning to the United States for permanent 
abode. Obviously, such people ought not to have 
the protection bona fide citizens are entitled to. 
As to those who are born with dual nationality 
(and they too are legion) the sensible thing to do 
would be for all countries to agree that such people 
be permitted to choose their nationality upon be- 
coming of age and the best test would probably be 
the nationality of the place where the chooser in- 
tends to make his home when he reaches his ma- 
jority. 

“Nationality” involves important legal rights, 
as well as obligations to the State whose laws con- 
fer such rights. Laws governing nationality and 
citizenship are basic in their character, and many 
subsidiary rights depend upon them. Thus, citi- 
zenship is a first requisite for voting and in some 
states for holding property. It is also a condition 
precedent to the right of diplomatic protection 
abroad. It is, therefore, of the utmost importance 
that clearness, consistency and stability should 
characterize all nationality laws. The fact is, how- 
ever, that whereas most other countries, particu- 
larly the Irish Free State, have painstakingly codi- 
fied their nationality laws, no other branch of the 
laws of the United States is as vulnerable to criti- 
cism for lack of clarity and consistency. Most of 
these separate laws consist of scattered statutes, 
some having their origin in the first Congress. One 
was passed as late as the last session of the Seventy- 
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third Congress. Several of these statutes, old and 
comparatively new, have long aroused controversy, 
nd the courts have contributed divergent decisions 
respecting them. Indeed, their meaning remains 
ncertain to this day. 

There is no revenue bill or other important 
legislation introduced in Congress without the able 
ssistance the Treasury and other Departmental 
experts familiar with the intricate details of legis- 


tion and Governmental policies. The Department 
has experts who have given life long 





study to nationality and citizenship laws. But ex- 
amination of the nationality laws as they are scat- 
tered throughout the United States Statutes for nearly 
ne hundred and fifty years is enough to convince any- 


one that these experts were rarely if ever consulted. 


Great Britain has been among the first of the 
enlightened rld powers to appreciate the impor- 


tance of these considerations, and her revision of 
the British law of nationality in 1915, in order to 
secure naturalized subjects of Great Britain the 
same legal status as that of natives, should prove 
an influential factor toward achieving the desired 
objective. Indeed, since the World War several 
foreign nations have enacted comprehensive codifi- 
cations of their nationality laws. In the meantime 
it is to be hoped that while the present chaotic 
condition of nationality laws makes it well nigh im- 
possible for the Government of the United States 
to give its several million naturalized citizens diplo- 
matic protection abroad it will at any rate protect 
them within its territorial confines. Military tax 
assessments against American citizens residing in 
the United States, and their collection, through the 
none too subtle instrumentalities of foreign embas- 
sies, legations and consulates within our gates 
should certainly not be tolerated. 


DEPORTATION OF THE CRIMINAL ALIEN 


Need for Revision of Laws Governing Immigration and Deportation Has Long Been 
Recognized—Bill Now Pending in Congress Which Has Received Indorsement of the 
American Bar Association and Other Organizations Interested in Crime Problem— 
Insufficiency of Present Federal Statutes—Arguments of Those Opposing Bill 
Considered, etc.* 


By Hon. J. Weston ALLEN 
Member of the Boston Bar 


HE repeated failure of Congress to enact more 
effective legislation to rid the United States of 


the menace and burden of the criminal alien is 
one of the seemingly inexplicable phenomena in 
the battle we are waging to overcome the surging 
tide of crime that for a generation has challenged 
the law enforcement agencies of the nation. 


This is the more surprising because changing 
industria] social conditions have operated dur- 
to reverse the immigration policy of 

vo centuries and impose the most stringent 
barriers on the entry of aliens, who previously 
vere offered every inducement to come here to 
meet the reasing demands for labor in the de- 


ing the peri 


velopment of our natural resources. 

One would think that when tens of thousands 
of law-abiding, self-supporting citizens of other 
countries, many of them parents, children, or 
brothers and sisters of our foreign-born population, 
are clamoring for admission, an insistent demand 


would compel the deportation of criminal aliens, if 
only to make place for those who are deprived of 


the privilege of joining their kindred here. 
Of course a far more potent and an all-sufficient 





reason for the deportation of the alien malefactor 
*Address delivered before the Section of Criminal 
Law at Los Angeles, July 16. General Allen is Consultant to 


Commissioner Daniel W. MacCormack, of the Immigration and 
Naturalization Service, on the new Immigration Bill now pend- 
ing in Congress 





is the benefit to be derived in the enforcement of 
the criminal law in this country. While our prisons 
are overcrowded with criminals, many of them 
aliens, and our law enforcement officers, Federal 
and State, are endeavoring with indifferent success 
to stem the tide of crime, why should we permit 
the alien criminal to remain to augment the forces 
of the underworld? 

The need for a revision of our laws governing 
immigration and deportation has been recognized 
for a long time, and the failure of the existing law 
to meet the changed conditions of our social order 
and our industrial life was never more clearly ex- 
posed than in the virile report on the Enforcement 
of the Deportation Laws by the National Commis- 
sion on Law Observance and Enforcement, com- 
monly known as the Wickersham Commission. 

For two years the Immigration Service of the 
Department of Labor, at the instance of Colonel 
Daniel W. MacCormack, Commissioner of Immi- 
gration and Naturalization, has been making a 
study and field survey of the defects in operation 
of the Immigration laws and regulations, and, as 
a result of the survey which has been made, a bill 
has been introduced and is now pending in Con- 
gress, which has been endorsed by this Association 
in the following resolution: “Resolved, That the 
Executive Committee of the American Bar Asso- 
ciation favors the enactment into law of H. R. 6795 
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introduced by Kerr of North Caro 
lina, which is intended to increase the classes of 
undesirable aliens, particularly criminals, subject to 
deportation ; strengthen the Government’s authority 
to effect deportation; and permit alleviation of 
certain extraordinary hardships such as separation 
of families or enforced termination of long estab 


Congressman 


lished residence in cases of aliens of good character 
It has also been by the National Crime 
Commission, The International Association of 
Chiefs of Police and by other organizations vitally 
concerned in the crime problem 

This bill has reported with 
amendments and is now pending in the House of 
Representatives (H. R. 8163) and is also before the 
Senate upon a _ favorable Committee Report 
(S. 2969). \t the hearing before the House Com 
mittee on Immigration and Naturalization, Com 
missioner MacCormack said 


endorsed 


been favorably 


“T venture to state that there is no statute of the United 
States which offers so many loopholes for the escape of 
the criminal, while at the same time imposing much bar- 
barous treatment upon the persons of 
does the body of law dealing with 
aliens,” 

As an habitual criminal 
cahnot be deported under existing laws, he cited 
the case of an alien fifty years of age who has been 
in this country for sixteen years. He was convicted 
in 1911 and sentenced to from 3% 
the possession of fire-arms 
5% years for robbery. In 


good character, as 
the deportation of 


instance of the who 


to 6% years for 
In 1917 he was given 
1925 he was arrested on 
a charge of grand larceny, but was released on 
hond, and upon his default, his bond was forfeited. 
He was arrested again for grand larceny in 1933 
and discharged. In the same year he was again 
arrested for robbery with a gun and the case was 
dismissed. He been arrested five times and 
of the 16 years he has been in this country, he has 
spent more than half (9 years, 7 months, 2 days) 
in prison, yet he cannot be deported. 
The only aliens who can be deported for crim- 
under the Federal statutes 


has 


inal offenses 
effect are: 

1. Any alien who was convicted or admits the 
commission prior to entry of a felony or other crime 
or misdemeanor involving moral turpitude. 

2. Any alien who is sentenced to imprison 
ment for a : 
conviction in 
moral turpitude, 
entry. 

3. Any alien who is sentenced more than once 
to imprisonment for one year or more 
conviction in this crime involving 
moral turpitude committed after entry and subse 
quent to February 5, 1917 
cited by 


now In 


more because of 
crime 
five 


term of one year or 
this country of a 


involving 
committed 


within vears attet 


because of 


country of any 


In the case Commissioner MacCor 
mack, the conviction for which the criminal served 
his first term could not be 
of deportation becaus 


not held a crime 


considered on the issue 
arms, is 
involving moral turpitude, and also 
prior to 1917. The second 
robbery was not ground for deporta 


possession of fire 


because the crime was 
conviction for 
tion because it 
after entry 
The requirement that an 
and 
| 


was not committed within five years 


alien must be con 


victed sentenced for a before it 


become a 


crime 
asis for deportation removes from con 


can 
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sideration all where the riminal 


crimes plead 
guilty or is found guilty, if his case is put on file 
or if he receives a suspended sentence, as well a 


cases where he jumps his bail before conviction or 
sentence. The original bill as 


Commissioner of 


prepared by the 


Immigration and introduced by 





Congressman Kerr, provided that any alien shoul 
be deported if convicted of two or more crimes in 
volving moral turpitude, committed separate 
occasions at any time after ent! even if the alie: 
Vas not sé ntenced, provided the Secretary of | abor 
found such deportation was in the public interest 
Unfortunately the bill as reported by the Com 
mittee has omitted this section, so that the existing 


law is not changed with respect to deportation for 
two convictions and prison sentences 
The Committee has, howeve1 


tirely new section, which authoriz« 


ncluded an en 
deportation for 
conviction of one crime involving moral turpitude 
if the conviction 


without sentence to imprisonment 
is within five years of the institution of deportation 


proceedings and the deportation is in the public in 
terest. This new section will permit deportation 
of a convicted alien even if his case is filed. or 
sentence suspended, or if he is sentenced to a fine 
or Imprisonment for less than a year 

In certain other respects, the bill now before 


Congress will greatly aid in ridding th 
criminal aliens, 
entry. 


country of 
and as well as those guilty of illegal 

(1) It extends the compulsory deportation of 
persons convicted of violating narcotic laws to in 
clude violators of narcotic laws of any state, terri 
Columbia, 
whereas the present law calls for deportation only 
of violators of Federal narcotic laws It is obvious 
that the narcotic drug violator should be equally 


tory, insular possession, or the District of 


subject to deportation whether he is guilty under 
Federal or State laws. 
(2) It requires the deportation, not only of an 


alien who is smuggled into this country 
deportable under existing law) but also of any alien 


(who Is 


who knowingly and for gain participates in smug 


gling the alien in, or any alien who on more than 


one occasion participates in such smuggling, irre 
spective ol the element of yain The alien who 
makes a business of smuggling is a greater menace 


than the alien who makes the illegal entry 


(3) It authorizes deportation, if found to be 
in the public interest, of any alien convicted within 
hive years of commencement of deportation pro 
ceedings, of possessing or carrying any concealed 


or dangerous weapon, even if no 
posed by the courts 


sentence 1s im 


This provision will result in the deportation of 


gunmen, racketeers, gangsters and the numerous 
class who commit crimes of violences, or who are 
apprehended armed in the act committing o1 


attempting to commit other crimes for which they 
are not deportable. 

By the Act of March 2, 
that an alien shall not be deportable by reason of 
conviction of a crime if the court shall 
thirty days from the time of 
passing judgment, recommend to the Secretary ot 
Labor that such alien shall not be deported 
This well-intended, but unfortunate 
based upon the 
heard the criminal case was in a 


1929 it 1s provided 
within 


imposing sentence o1 


legislation, 
judge WW ho 


to form 


was theory that the 


position 











n 








DEPORTATION OF THE CRIMINAL ALIEN 


679 





opinion as to whether the alien she uld be de- 
ed. Whil riginally intended as a recommen- 
it « titutes an absolute bar to deporta- 
Not n the President of the United States 

’ el errule the recommendation of the 
1dge h is in fact a final order prohibiting 

| not a recommendation at all. In 

tice this provision has operated to prevent the 
rtatio1 nv criminals who are a menace to 


} 


It is altogether too much power to give a trial 
ge whe no knowledge of the alien offender 
<cept what he may obtain from the trial or from 
probation officer. Often-times the alien is a 
itual criminal, but not having committed a pre 
Is offense n that locality the probation officer 
pre us record 
Other siderations frequently influence the 
ore é mending against deportation, who 
anv Cas¢ ; an inferior police judge of little or 
experien He may have a personal feeling 
inst eportation He may be too indolent to 
ke ar y at all as to the defendant’s pre- 
reco! He may make the recommendation 
lavor t the defendant's counsel, or as a 
endly gesture because he is imposing a longer 
tence than the lawyer thinks his client deserves. 
le even m not know that his decision is final, 
may make the recommendation, believing that 
e immigt officials will review the question 
intending that they shall disregard his recom 
endation if the facts warrant it 
The pending bill in Congress recognizes the 
llacy of permitting a trial judge without adequate 


nowledge of 
he Federal 


ul 





the defendant to control the action of 
uthorities on the question of deporta- 
, and the recommendation of the judge is made 
} 


ject to approval by the Interdepartmental Com 
ittee established by an amendment to the bill. 

If the bill as now drafted is enacted, it will put 
eth int present law regulating the deporta- 
m of criminals, and will make it possible for the 

rat ithorities to rid this country of many 

iwerous and habitual criminals, not now deport- 
I 

The pending bill in Congress, commonly 


ermed the Kerr bill, in addition to strengthening 


he | ederal art 


re atly facili 


as the pe wet! 
. } 


in the deportation of criminals, will 
tate the apprehension and deportation 

aliens illegally entering the United States. 
Under the present law (Act of February 27, 
nigrant inspector or patrol inspector 
without warrant, to arrest an alien 


- 
’Z4)) an 


1 


vho “in his presence or view” is entering or at- 


empting to enter the United States, but if entry 


¢ 


is been made unseen, the alien cannot thereafter 
gally be arrested without a warrant, even if the in- 
roof positive that the alien has crossed 


e border a few moments before. The alien can 

en adn entered illegally because, before 
arrant n issue from Washington, he can be 
many mile rom the border and out of reach of 
the patrol he Immigration service reports that 


2,600 illegal entrants escaped deportation during the 


past vear 
] 


ut warrant 


| 


because the immigration officials 
ould not authorize arrest without warrant. 

1uthorizes the apprehension with- 
detention for 24 hours in case of 
or remained in the 


Che Ke ri 


1 


| | ‘ 
iens beli to have entere: 


United States illegally. The alien must be brought 
at once before an immigration inspector, who, prior 
to the expiration of the 24 hour period, must obtain 
a warrant to continue the suspect in custody, or 
release him. 

The provision for detention without warrant 
for a limited period gives to employees of the De 
partment of Labor authority similar to that 
granted to the Department of Justice by the last 
Congress and will be an invaluable aid to the 
Service because: 

(1) It will make possible the deportation of 
thousands who would otherwise successfully evade 
the officials and escape detention. 

(2) It will eliminate the time which would 
otherwise be spent in the attempted search and 
apprehension of these illegal entrants, giving the 
inspector more time for apprehending other deport 
able aliens, and 

(3) It will make much more difficult and haz 
ardous the operations of the organized rings en 
gaged in smuggling aliens, and have a deterrent 
effect on the aliens who now attempt to enter 
illegally. 

The Kerr bill contains other provisions aimed 
to ameliorate the hardships of mandatory deporta- 
tion of certain aliens who have been long resident 
in the country and are of good moral character, but 
have unwittingly violated some provision of the 
laws relating to entry or residence 

In recognizing these cases, the Wickersham 
report says: “Many persons are permanently sepa- 
rated from their American families with results that 
violate the plainest dictates of humanity” and it 
further states “in the opinion of the Commission 
the limited discretion to permit in cases of 
exceptional hardship a relaxation of the rigid re 
quirements of the present statutes would be con 
sistent with the dignity of a great and humane 
nation.” 

To meet this situation the Kerr bill conferred 
a limited discretion on the Secretary of Labor in 
these cases of hardship, and the House Committee 
further limited the discretion and vested it in an 
Interdepartmental Committee of three members to 
be comprised of Representatives of the Departments 
of State, Justice and Labor. 

We are not here concerned with the creation 
of this discretion, or with other sections of the bill 
which do not relate to the deportation of criminal 
aliens, except in so far as they may effect the 
passage of the bill. 

Unfortunately, opposition has arisen to the 
granting of any discretion, even in these cases 
where deportation of aliens of good character will 
separate husbands from wives and parents from 
children, and also there is opposition to any dis- 
cretion in the deportation of criminal aliens. 

When legislation affecting Immigration is be- 
fore the Congress, party lines are largely eliminated 
and the Senators and Representatives avowedly 
take sides as Liberals or Restrictionists. The Re- 
strictionists represent districts where there are 
comparatively few of foreign birth, and the Liberals 
come from industrial centers and communities 
where many of their constituents are of foreign 
birth or descent. 

Opposition to the bill has been aroused in part, 
due to the mistaken belief that it weakened the 
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present law by giving discretion to the Secretary 
of Labor not to deport criminal aliens now manda- 
torily deportable. Such is not the case. The 
mandatory provisions of our present law with re- 
spect to criminal aliens are retained, and only in 
extending the law to include deportation of crim- 
inals not now deportable, is the discretion granted. 
Obviously, as the law is made more severe, the need 
for the exercise of discretion in the application of 
the law becomes imperative. Some classes of crim- 
inal aliens should be deported, others should be 
deportable. The proposed new law making aliens 
convicted of possessing or carrying concealed or 
dangerous weapons deportable will result in the 
deportation of many habitual and dangerous crim- 
inals, but every alien convicted of possessing or 
carrying a concealed or dangerous weapon should 
not be sent out of the country never to return. The 
discretion must be vested somewhere if the law is 
to be broadened to reach the gunman and the 
racketeer. 

One argument of the opponents of the bill 
remains to be considered. It is contended in the 
report of the minority of the House Committee that 
the granting of any discretion is an abandonment 
by Congress of its control over deportation, and the 
delegation of a legislative power to an executive 
branch of the government. 

Sut in granting exercise of discretion to an 
administrative board within clearly defined limits, 
the Congress is only doing what it has done before 





in many instances. Similar discretion has been 
granted to the Secretary of Labor by the Immigra 
tion Act of February 5, 1917 with respect to the 
return of stowaways and the admission of aliens 
under 16 years unaccompanied. 

The Supreme Court has recognized the validity 
of the delegation of such a discretion by Congress 
and has intimated that such discretion in the depor 
tation of aliens may reside in the executive and 
administrative branch of the government. In the 
case of Mahler v. Ebey, 264 W. S. 32, in construing 
the Act of May 10, 1930, which concerned the de 
portation of aliens, the Court said: “Nor is the Act 
invalid in delegating legislative power to the Secre 
tary of Labor. The sovereign power to expel aliens 
is political and is vested in the political departments 
of the Government. Even if the executive may not 
exercise it without Congressional authority, Con- 
gress cannot exercise it effectively save through the 
executive. It cannot in the nature of things des- 
ignate all the persons to be excluded. It must 
accomplish its purpose by classification and by 
conferring power of selection within classes upon 
an executive agency.” 

For more than eighteen years the Secretary of 
Labor has been exercising discretion in the deporta- 
tion of aliens, and the Supreme Court says that 
the Congress in expelling aliens not only can but 
must confer power of selection upon an executive 
agency because it cannot designate all the persons 
to be excluded. 


EVIDENTIAL VALUE OF BLOOD TESTS TO PROVE 
NON-PATERNITY 


By WILLIAM Louis FLACKS 
Ph.B., J.D., University of Chicago 


ITH the recent enactment in New York of 

\¢ a statute providing for blood tests in crim- 

inal cases,’ another forward step in medico- 

legal jurisprudence is taken. The value of blood 
tests in evidence to prove non-paternity, particu- 
larly in bastardy cases, is but of recent significance 
and, while such tests are fully accredited overseas, 
they have found little favor in American courts. 
The first American decision in point came out of 
South Dakota last year adverse in effect? and the 
one or two other cases* which have arisen subse- 





1. Amendment to Chap. 746 of the Laws of 1933, Subdivision Ia, 
and amendment to the Civil Practice Act, Chap. 196, Sec. 30a. See 
discussion, post 

State v. Damm, (S. D.), 252 N. W. 7, (1934): Prosecution 
for second degree rape on accused’s minor foster daughter; refusal to order 
blood test to determine non-paternity of the accused with respect to 
the child born of the prosecutrix held, not an abuse of discretion in 
that “it does not sufficiently appear from the record in this case that 
medical science is agreed’’ upon the propositions asserted in its favor. 
See author’s note in 1 Univ. of Chi. Law Rev. 798, (1934): Evidential 
Value of Blood Tests 

3. Beuschel v. Manowitz, 241 App. Div. 888, 272 N. Y. Supp 
165 (1934), reversing order granting defendant’s motion that plaintiff 
submit to blood test (151 Miscl. 899, 271 N. Y. Supp. 277 [1934] as 
being irrelevant to the assault charge litigated Commonwealth v 
Zamorelli, 17 Pa. D. & C. 229, (1931); expert testimony based on 
blood tests, was offered in evidence to show that defendant could not 
have been the father of the pro 








cutrix’s child; jury disregarded same 


Se 
and found defendant guilty, held reversed as contrary to the evidence 
Cf. notes in 43 Yale L. J. 651 (1934); 82 Mich. L. R. 987 (1984); 
44 Yale L. J. 508 (1985) 





quently, involving the use of the test, added very 
little encouragement. The passage of this New 
York statute, however, appears as a signal light 
and should before very long demonstrate the utility 
of the test. At this time it is felt that an exami- 
nation of the subject in the light of medical re- 
search of the last decade* will be welcomed as an 
indication of the true significance of such tests 
and their reliability. 

In general it may be asserted with consider- 
able confidence backed by ample medical authority 
that, as for the certainty of the results obtained by 
the examination of human blood groups, while such 
an examination does not furnish an absolutely sure 
basis for the affirmation of a given filial relation- 
ship, it constitutes unquestionable evidence for the 
exclusion of such a relationship when the blood 
group of the child does not harmonize, in accord- 
ance with a determined system, with that of the 
supposed parent. Moreover, the universal concur- 
rence of medical opinion so impressively apparent 
from any brief study of the work done in the field 
cannot but force the conclusion that American 





4. See Mr. Blewett Lee’s splendid discussion in 12 Am. Bar 
Ass’n Jour. 441, “Blood Tests for Paternity.” (1926) 
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ourts may act without hesitation upon their find- 
ings to the inestimable enhancement of justice. 

In 1900, Landsteiner of Vienna first recognized 
that human blood can be subdivided into definite 
groups due to the ability of the serum of one 
normal individual to “agglutinate” the red blood 
cells of other human beings.® Eight years later, 
Epstein and Ottenberg in ay York presented the 
first data on the » heredity of blood groups* which 
vas followed by the asc te le proof by von Dun- 
gern and Herschfeld in 1910 that certain blood sub- 
stances (A and B) are inherited as Mendelian 
dominants. On the basis of their investigations 
they announced that, “The fact that the demon- 
strable substances A and B in the blood cells can 
never appear in the children if absent in both 
parents, is forensically available.”"” The work of 
these men became the basis of Ottenberg’s paper 
in 1921 and, applying the combined results to the 
—_— of disputed parentage, he concluded that 
(1) if the child’s blood is the correct group for the 
pe ol parents, then the child could be their off- 
spring, not that it must of necessity be; (2) on the 
other hand, if the child’s group is wrong for the 
two asserted parents, then one may say with abso- 
lute certainty that the child must have a parent 
other than one of those asserted.® 

The conclusions of these celebrated pathol- 
ogists were accepted wholeheartedly by continental 
courts.° But apparently their extremely prejudicial 
significance before the Anglo-American jury meant 
the exclusion of blood-tests in evidence for this 
surpose both in England and America; and no 
record exists of their use in any court of either 
country during that period. The exclusion at that 
time was justifiable, however. Notwithstanding 
that the elementary discoveries of medical research 
were irrefutable, the theories and postulates in ex- 
planation thereof were in a state of considerable 


conflict.” But, with the persistent application of 
conflicting theory to facts amassed from literally 
thousands of cases, all difficulties were eventually 


ironed out. In 1924 Bernstein proved that the 
theory of heredity as enunciated by von Dungern 
and Herschfeld was slightly inaccurate’ and 
demonstrated the influence of other elements in the 





Landsteiner, K., Zentralb. f. Bakteriol., Parasitenk. u. Infek 
1 27: 8361; Wien Klin. Wehnschr., (1901) 14: 1132. 

H. A., and Ottenberg, R., 8 Proc. N. Y. Path. Soc. 

rn, E. and Herschfeld, I Ztschr. f. Immunitats 

rap. (1910) 6: 284 The laws laid down by these 

f eir discoveries are as follows: (1) A never 


f t present in one of the parents; the same is 
When one of these substances is present in both 
most of the children. (3) When only one parent 
cular substances, some of the children inherit it. 

la substance is absent from both parents, no child 
Ottenberg’s discussion in 78 Jour. Am. Med. Ass’n 





R., “Heredity Blood Qualities. Medico-Legal Ap- 


an Blood Grouping.” 6 Jour. of Immunology 363, 
lusion as to the forensic availability of such tests 
atic: “This number of instances in which the group 





blood test is of value is limited, but within those limits its evidence 
4 


9. See Ottenhere, 6 Tour. of Tmmunoloey 868, (1921): G. 
Strasman, on Zielki’s article, 3 Klinische Wochens, 2195 (1924); 

*L’individuali jel sangue,” etc. by Prof. Lattes. (Messina, 1923); 

A. S. Weiner, “21 Jour. of Immunol. 157, (1931) 





10. Cf. c versy between Ottenberg and Buchanan: Ottenberg, 
77 Jour. Am. Me Ass’n 682, (1921); 78 Jour. Am. Med. Ass’n 878, 
1922); 79 Jour. Am. Med. Ass’n 2137, (1922). Buchanan, J. A., 78 
Jour. Am. Med. Ass’n 89, (1922); 79 Jour. Am. Med. Ass’n 180, 
1922). Ottenbere’s position was by far the strongest in view of 
the current medical literature, most of which tended to confirm or 


substantiate Ottenbere’s theory. See A. S. Weiner, 99 Jour. Am. Med. 
Ass’n 242, (1932 who asserts that the only disagreement was over 


the theory proposed to explain an undisputed law 
11. Bernstein, F., 23 Klin. Wehnschr. 1495, (1924); 87 Ztschr. f 
Indukt. Abstram. u. Vererbungs. 287, (1925) 


blood stream."* He thereupon worked out a table 
of constants which has since become world famous 
and established as a standard. Its forensic avail- 
ability is apparent from an examination of its 
simplified form, given here, based on the four blood 
groups, A, B, O. and AB. 
Heredity of the Landsteiner Blood Groups (Bernstein). (1925) 
Groups of Children Groups of Children 


Groups of Parents Possible Impossible 
. ose O A, B, AB 
2 OxA O,A B, AB 
3 OxB O, B A, AB 
4. AxA O,A B, AB 
5. AxB O. A, B, AB None 
6 BxB O,B A, AB 
7 OxAB A,B O, AB 
8. AxAB A, B, AB O 
9 BxAB A, B, AB O 

10. ABxAB A, B, AB O 


{[From: A. S. Weiner, 186 Am. Jour. Med. Sci. 257, (1933) ] 
(International Classification) 


His work was fairly conclusive and medical re- 
search since 1925 has been a continuous affirmation 
of Bernstein’s contribution. Much work has been 
done to determine whether or not exceptions to the 
new law exist, particularly by Schiff, Thomsen, 
Snyder, Furuhata, and Vuori, none of whom found 
a single exception.* Hirschfeld himself recently 
stated that the Bernstein theory more adequately 
expresses the heredity of blood groups than his own 
theory.** With this much heralded discovery the 
Continental courts were decidedly confirmed in the 
use of blood tests in cases of disputed parentage 
(of which the medical journals are full)..° So 
reliable is the determination of non-paternity by 
blood-groups that in 1929 Schiff succeeded in col- 
lecting 5,584 cases from the various European 
countries which fully corroborate Bernstein’s law."* 
At present the Landsteiner blood groups according 
to Bernstein are also being applied in English and 
American hospitals and in all Continental courts." 
In the Irish reports we have the record of at least 
one successful appeal where the blood test proved 
the impossibility of paternity.’ 

In addition to all this, in 1928 the celebrated 
Landsteiner working with his colleague, Levine, 
came forward with proof of several additional sub- 
stances in human blood cells which have practi- 
cally doubled the chances of proving non-paternity. 
Two of these, termed M and N respectively, were 
studied in great detail and it was clearly demon- 
strated that they were inherited as Mendelian 
dominants as the original substances A and B.® 








12. Weiner has shown that this does not change in any way the 
law formulated by von Dungern and Herschfeld but that the new law 
gives additional opportunities for the exclusion of paternity. Weiner, 
“Determination of Non-Paternity by Means of Blood Groups.” 186 
Am. Jour. Med. Sci. 257, (1933). 

13. Cf. Hooker and Boyd, 16 Jour. Immunol. 451, (1929); 
Weiner, Lederer, and Polayes, 19 Jour. Immunol. 259, (19380): 
Weiner, 186 Am. Jour. Med. Sci, 257, (1923). 

14. Hirschfeld, 10 Klin. Wehnschr. 1910, (1931). 

15. See generally: Editorial, 85 Jour. Am. Med. Ass'n 612 
(1981); articles by A. S. Weiner, 24 Jour. Immunol. 443, (1933); 
186 Am. Jour. Med. Sci. 257, (19338). 

16. Schiff, “Die Technik der Blutgruppenunterschung.” (Berlin, 
J. Springer, (1929); Med. Welt, (1929) No. 81. 

17. Weiner, 186 Am. Jour. Med. Sci. 257, (1983). He refers to 
the use of the test in Germany, Austria. Denmark, Sweden. Norway, 
Russia, Switzerland, France, Italy, Netherlands, Eneland, and Japan. 

18. See comment in 66 Trish Law Times 64 (1982). Cf. 66 Irish 
Law Times 111 (1932), Both cases are lower court decisions. In 
the first case the defendant was convicted but secured a new trial 
when the Circuit Court (Dublin) on apneal allowed a blood test which 
showed the mother to fall in Group B, the pe tative father in Group 
AB, and the child in Group O (Bernstein est), thus proving the 
impossibility of the alleged paternity. In the second case the test ap- 
peared unsuccessful and in commenting thereon the writer disparages 
the whole medical doctrine. 

19. Landsteiner and Levine, 47 Jour. Exp. Med. 757, (1928); 48 
Jour. Exp. Med. 731, (1928). Nobel Prize. 1934. See table in A. S 
Weiner, 186 Am. Jour. Med. Sci. 257, (1933). 
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Tests in confirmation of their theory have been 
taken in some 20,000 cases by such eminent path- 
ologists as Schiff, Weiner, Vaisberg, Thomsen, 
Clausen, as well as Landsteiner and Levine with- 
out finding a single exception to the law based upon 
their theory.” Landsteiner, himself, just last year, 
when American courts were rejecting his theory, 
won the Nobel Prize in Medicine for his brilliant 
work. The impressiveness of such consistency in 
the affirmation and reaffirmation of the theories of 
Bernstein, Landsteiner, and Levine lead one se- 
riously to doubt the soundness of the American 
legal attitude. 

Just what are the claims of these eminent path- 
ologists? It is obvious that with four blood groups 
in the Bernstein test and the two additionally in 
the Landsteiner-Levine test there is little variation 
in a world of some two billion souls. Consequently 
it would be absurd to assume that such test could 
prove paternity. For instance, let us suppose X 
is charged with being father of a child and after 
denial the blood groups of the mother, child, and 
the accused are determined. Suppose the man is 
found to belong to Group B, the mother to Group 
A, and the child to Group AB. From the table 
(mating 5) it is clear that such combination is 
possible. But this is no proof that X is the father 
for in a population such as that present in this 
country, about 15% of all individuals fall into 
Group B. The man in question here is no more 
proved to be the father of the child than any other 
man belonging to that group and to permit such 
evidence before a jury would be unduly prejudicial 
to the accused. On the other hand, for exclusion 
purposes, the blood test is absolutely indispensable. 
Let us take our hypothetical case. Suppose, upon 
the determination of blood groups, it is found that 
the mother is in Group A, the putative father in 
Group A, and the child in Group B. From the 
table (mating 4) such combination is impossible. 
The man’s innocence is conclusively established 
beyond all doubt on the highest of tests—scientific 
proof of impossibility, which today is no more 
unquestioned than the proofs of death by poison or 
evidence of rape on a child.” 

Of course, not in every case which a man, 
actually innocent, is charged with paternity can 
blood groups prove his innocence, e.g. where the 
real father and the putative father coincidently 
belong to the same group. Obviously, if there is 
strong circumstantial evidence against the accused 
the submission of the results of a blood test to the 
jury will certainly operate to convict. We have, 
then, varied considerations which must be worked 
out especially in view of the constitutional distinc- 
tion between criminal and civil cases. 

The nature of such blood test as evidence 
seems to be that of expert medical testimony” 
based upon medical research and involving proposi- 
tions wholly unfamiliar to the layman.** It is 





20. Weiner and Vaisberg. 20 Tour. Immunol. 371, (1981); Weiner 
21 Jour. Immunol. 157, (1981); Weiner, Rothberg, and Fox, 23 Jour 
Immunol. 63, (1932) 

21. See, “Instances of Corporal Effects as Evidence.” 1 Wig 
more, Evidence. (2nd. Ed.) Secs. 457, 568 Reese, Taylor’s Medical 
Jurisprudence, Chan. 58 

22. But see Mr. Lee’s article where he argues to the nature of 
the blood test as real evidence in the attempt to avoid the opinion rule 
12 Am. Bar Ass’n Jour. 441 (1926) 

23. When the question involved does not lie within the range of 
common experience. but requires special experience or special know! 
edge, then the opinions of witnesses skilled in the particular science 
art or trade, to which the question relates, are admissible in evidence 
Rogers, Expert Testimony, (1883) p. 8, note 3; City of Chicago v 
McGiven, 78 Til. 347, (1875): State v. Clark, 12 Ired (N. C.) 151 
(1851) 








submitted that as such it is admissible as a matte: 
of right in any issue where it is legally relevant 
and its probative value outweighs any considera 
tions of prejudicial effect.** Consequently it is 
apparent that when the blood tests show the im 
possibility of paternity, the alleged father may 
avail himself of such evidence; while if the blood 
tests merely indicate a possibility of paternity the 
chances require that it be excluded for lack of any 
real probative value as compared to its highly 
prejudicial effect on the accused However, the 
latter consideration remains as a problem for the 
courts to work out as they become accustomed to 
the application of such tests.°° The New York 
statute will cause no little trouble on this score 
due to its broad language.** While it clearly paves 
the way for the admission of the results where 
favorable to the defendant it similarly permits 
admission of results adverse to him. It would 
seem that it should be held non-applicable in the 
latter instance notwithstanding he had requested 
the test originally as he is given the right to do 
Since it is only a matter of chance whether it will 
prove adversely or otherwise, to permit any and 
all results of blood tests to go before the jury will 
destroy the value and benefit of the Act and 
prevent actually innocent parties from seeking the 
protection of the test.*8 

As to the power of the court to order such 
tests, we have ample authority and precedent in 
the old practice, both in chancery and law, of re 
quiring the plaintiff to aid in the administration of 
justice and submit to physical examination before 
medical experts upon motion of the defendant 
where necessary to a complete determination of 
the facts.*® In civil causes he may be forced to 
comply by threat of nonsuit, while in criminal 
cases, the prosecuting witness and any child in 
volved could be required to submit to such exam- 
ination, under proper restrictions, by subpoena as 
any other material witness, so long as not self 
incriminating.” 

Weiner has estimated ‘the at the chances of prov- 


24. If the accused managed to secure a test, the result of whic 
was favorable to him and offered same in evidence, the court could not 
properly exclude it. Cf. Muldowney v. Ill. Cent. R.R. Co., 36 Ia. 
462, (1873); Taylor v. Town of Monroe, 43 Conn. 36, (1875); Rogers, 
Expert Testimony, (1883), Sec. 6. Of course, a court could not be 
required to afford the test if in its discretion it is felt unnecessary 
Cf. wording of the New York act, post, note 28 

25. See generally. 3 Wigmore. Evidence, (2nd. Ed.) Sec. 1906 
particular Sec. 1863; 2 Ibid. Sec. 117 

26. In this connection it will ~ interesting to note that in crim 
inal cases, the accused, if he fears the results of the test to be un 
favorable and that the court may not exclude the testimony on the 
grounds of possible prejudice, may properly refuse to submit to the 
test on the grounds of self-incrimination. Cf. Hinton, Cases on Evi 
dence, (2nd. Ed. 1930) pp. 186-221; People v. Defore. 243 N. Y. 13 
150 N. E. (1926). The argument in Mr. Lee’s article which appears 
to avoid this difficulty becomes erroneous in view of his treatment of 
such tests as real evidence. 12 Am. Bar Ass'n Jour. 441 (1926). 

27. Chap. 746, (Laws of 1933), Subdivision Ia. (1985): “The 
Court, on motion of the defendant, shall order the making of one or 
more blood grouping tests by a duly qualified physician, and the results 
thereof may be received in evidence.” (Criminal Code.) 

Chap. 196, Civil Practice Act, Sec. 30a (1985): Whenever it 
shall be relevant to the prosecution or defense of an action, the Court 
by order, shall direct any party to the action and the child of any 
such party to submit to one or more blox od grouping tests, the speci 
mens for the purpose to be collected by duly qualified physicians and 
under such restrictions and directions as to the court or judge shall 
seem proper.” 

28. Fortunately the language of the amendment to the Criminal 
Code is not, in language, as forceful as that to the Practice Act and 
thus will pass muster constitutionally. Nevertheless, it is submitted, 
the language in both amendments should be modified to avoid any 
difficulty and prevent undue prejudice to the defendant’s rights in both 
civil and criminal cases. 

29. This — is fully subscribed to in practically all juris 
dictions either by rule of court or statute. 4 Wigmore, Evidence, (2nd 
Ed.), Secs. 2217, 2220 (complete citations, note 13) Cf. Hayt v 
Brewster-Gordon Co., 199 App. Div. 68, 191 N. Y. Supp. 176 (1921) 
where the appellate court extended statute empowering trial court to 


order a physical examination of plaintiff on motion of defendant te 
include blood tests 

30. U. S. v. Mullaney. 32 Fed. 37¢ 1887); State v. Pucea, 55 
Alt. 831, (Del. 1903); 4 Wigmore, Evidence 2nd. Ed.) Secs. 21990, 


2194, note 6 
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¢ non-paternity by means of the Bernstein test 
re approximately 1 in 6, and that if the blood is 
examined for the substances M and N the 


unces are increased to 1 in 3. In fact, more than 
-thirds ull cases in New York City in which 

born infants have been accidently interchanged 
hospital e thus been solved.” 

Little can be added. Each of these eminent 
hologists in turn has earnestly urged the appli- 
tion of such medical data upon the courts on the 
sis of their settled recognition in medical circles. 

e and again the value of these tests has proven 
met Continental courts in preventing rank 
istice Indeed, what little recognition blood 
ts for this purpose have received in Anglo-Amer- 

Weine Determinatior f Non-Paternity”, 186 Am. Jour 





ican courts, on results alone, is emphatic proof of 
their value.** There is no doubt but that, if the 
initial inertia of the courts and the members of the 
bar generally can be overcome, and the average 
lawyer's skepticism of the application of scientific 
data in legal issues is avoided by a true perspective 
on such data, the demonstrable value of such tests 
in proving non-paternity will be amply confirmed. 








32. See the case commented on in 66 Irish Law Times 64, (1932), 
before the Dublin Circuit Court. See cases 3 and 6, described by 
Weiner where the tests had been allowed and were employed by the 
New Haven Court of Common Pleas. A. S. Weiner, “Determination 
of Non-Paternity.” 186 Am. Jour. Med. Sci. 257, 264, (1983). The 
second case is an excellent example of the high value of these tests 
The defendant was charged with the paternity of a child born of an 
unmarried woman. The weight of public opinion was against the 
man and a conviction appeared as a matter of course. However, the 
defendant's attorney secured the court’s permission for a blood test and 
the results showed the alleged father to —_ to Group A, the mother 
to Group O, and the child to Group B. From the Table (mating 2) 
it was shown that it was impossible for the accused to have been the 
child's father The woman in confusion withdrew the charges 


STANDING AND SPECIAL COMMITTEES, 1935-36 


Standing Committees 


Admiralty and Maritime Law 
E H. Terriperry, Chairman, New Orleans, La. 


et S EY, Baltimore, Md 
rt V. Esser etroit, Mich 
\ M.S KLEFORD, ]R., Tampa, Fla 
fEs W. ] New York, N. \¥ 
Aeronautical Law 
IAM SCH NADER, Chairman Philadelphia, Pa 
rEORGE B. Li nN, St. Louis, Mo 
[owARD O rRHOUT, New York, N. Y 
MABEL WALKER WILLEBRANDT, Washington, D. ‘ 
E CripErR, [R., Los Angeles, Cal 


American Citizenship 


IARLES E, Matson, Chairman, Lincoln, Neb 
\VALTER CHANDLER, Memphis, Tenn 
RANK M. Drake, Louisville, Ky 
Date Duniron, Columbus, Ohi 
Harry LABruM, Philadelphia, Pa 
Commerce 
[AROLD ]. ( HER, Chairman, New York, N. \ 
Rusu C, But ier, Chicago, Ill. 
11N. Dickinson, Washington, D. C. 
{ARLES R. FowLer, Minneapolis, Minn. 
y F. Suretps, Portland, Ore. 
Communications 
uN W. GuipEerR, Chairman, Washington, D. ¢ 
DWIN M. BorcHarp, New Haven, Conn 
Bruce W. SANsBorN, St. Paul, Minn 
’aAUL D. P. SPEARMAN, Washington, D. 
DouGcLtas ARANT, Birmingham, Ala 


urisprudence and Law Reform 
P 


LTER P, ArMSTRONG, Chairman, Memphis, Tenn 


STANLEY REED, Washington, D. 
FRANK Pace, Little Rock, Ark 
PROVINCE M GuE, Cincinnati, Ohio 
FRANK C. HAyMoND, Fairmont, W. Va 
FRANCIS 7, CARNEY. Boston, Mass 

HN Lorp O'Brian, Buffalo, N. \ 
VesSLEY A. SturG! New Haven, Com 
an ¥ oo Noh 


tional Conference of Commissioners of Uniform State Laws. 


Professional Ethics and Grievances* 
Ropert T. McCracken, Chairman, Philadelphia, Pa 
HerscHeL W. ARAnt, Secretary, Columbus, Ohio. 
James F. Aicsuir, Boise, Idaho. 

\rTHUR E. SUTHERLAND, Rochester, N. Y. 
Georce B. MArtIN, Catlettsburg, Ky. 

Orie L. Puituirs, Denver, Colo. 
PuttericK McCoy, Los Angeles, Cal. 


Publicity 
James MAXwetLt Murpuy, Chairman, Milwaukee, Wis. 
Joun W. Fartey, Boston, Mass. 
Harrison A. Bronson,! Grand Forks, N. D. 
WitiiAM C, MatueEs, Los Angeles, Cal. 
Horace L. WELLER, Providence, R. I. 


Unauthorized Practice of the Law 
STanLey B. Houck, Chairman, Minneapolis, Minn. 
Henry B. BRENNAN, Savannah, Ga. 

Henry M. Dow tino, Indianapolis, Ind. 
Joun G. Jackson, New York, N. Y. 
Frep B. H. Spettman, Alva, Okla. 


Special Committees 


Administrative Law 
O. R. McGutrre, Chairman, Clarendon, Va. 
Monte Appet, St. Paul, Minn. 
Louis G. CALDWELL, Washington, D. C. 
RicHaArD Bent.ey, Chicago, III. 
Jutrus C. Smitn, Greensboro, N. C. 


Canons of Ethics** 


GrorceE R. Farnum, Chairman, Boston, Mass. 
Harry J. DunsauGu, Chicago, III. 

Ben H. Kizer, Spokane, Wash. 

ALBert Fautconer, Arkansas City, Kans. 
Atva M. Lumpkin, Columbia, S. C. 











*Members ex-officio of Committee on Canons of Ethics. 


**Members of Com. on Professional Ethics and Grievances 
are members ex-officio of Com. on Canons of Ethics. 
1. Chairman of Committee on Public Information, of Na 
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Coordination of the Bar 


JerFerson P. CHANDLER, Chairman, Los Angeles, Cal. 
NEwTon D. BAKER, Cleveland, Ohio. 

Joun W. Davis, New York, N. Y. 

Harry S. Knicut, Sunbury, Pa 

\. B. Lovett, Savannah, Ga 

Puitip J. Wickser, Buffalo, N. Y. 
OwEN CUNNINGHAM, Des Moines, Ia 


Judicial Salaries 
Water S. Foster, Chairman, Lansing, Mich. 
ALEXANDER B. ANprEws, Raleigh, N. C. 
JAMES E, CoLEMAN, Milwaukee, Wis. 
Earte N. Froyp, Jackson, Miss 
Frep B. Perkins, Providence, R. I. 
ALLISON E, Stuart, Lafayette, Ind. 
Josepu P, HAtter, Reno, Nev 


Law Lists 
EARLE W. Evans, Chairman, Wichita, Kans 
A. K. Garpner, Huron, S. D. 
GeorcE B. Harris, Cleveland, Ohio 
Joun G. Jacxson,? New York, N. Y. 
W. H. H. Pratt, Kansas City, Mo 
Witi1aAm C, RAMSEY, Omaha 
ArtTHUR E. SUTHERLAND,® Rochester, N. Y. 


To Study Federal Legislation and Policies as Af- 
fecting the Rights and Liberties of 
American Citizens* 


CLARENCE E. Martin, Chairman, Martinsburg, W. Va 
WILLIAM D. MitTcHueELt, New York, N. Y. 

GEORGE WHARTON PEppPER, Philadelphia, Pa. 

GeorceE L. Burst, Charleston, S. C. 

Cuartes P. Tart, II, Cincinnati, Ohio 

Joun D. CLark, Cheyenne, Wyo 

Owen D. Younc, New York, N. Y 


2. From the Committee Unauthorized Practice of the 
Law. 

3. From the Committee on Professional Ethics and Griev 
ances. 

4. Continued by action of the Los Angeles Convention, 
upon the recommendation of the Executive Committee and 


General Council 


The Los Angeles Meeting Epitomized 
¢Los Angeles Bar Association Bulletin, Aug. 15) 


A new unified bar, truly representative of the na- 
tion’s practicing lawyers, purged of shysters and pledged 
to uphold the Constitution 

A militant, aroused organization setting forth like 
a Sir Galahad, not only to solve its own professional 
problems but to lead America out of its legal and politi- 
cal morasses. 

Thus might one describe in epitome the numerous 
idealistic objectives approved by the American Bar As- 
sociation at its fifty-eighth annual convention here, July 
15-20, . 

In striking contrast to that wintry meeting of the 
Connecticut State Bar in January, 1878, when the con- 
ception of a national organization of American lawyers 
received its first impetus, was the recent gathering in 
Los Angeles with a summer sun setting a new heat 
record. But the meeting was none the less historic. 





The Inherent Power of the 
Judiciary 
(Continued from page 641 


made to him by his client. The ordinary rules of evi 
dence would operate for his protection and for that of 
his employer.”* 

Summing up what has been said :—the present sit 
uation of the legal profession is unsatisfactory, botl 
from the standpoint of the public and of the worthy 
practitioner, himself. The bar alone is not in a position 
to correct that situation, but in co-operation with the 
courts, in the exercise of their inherent judicial power 
much betterment could be accomplished. This has been 
demonstrated by the instances where such inherent 
power has been used in other states, for the eradication 
of abuses both on the part of unworthy members of 
the bar and by the layman against the lawyer. The 
methods by which such implied power may be put in 
operation, are primarily within the discretion of the 
courts, which have a large authority, subject, however, 
to the restraints which the constitution and their own 
voluntary respect for the acts of the legislature, impose. 

In one of the art galleries of Europe stands a 
statue from the chisel of Michael Angelo: called, “The 
Bound Captive.” Looking at it casually, you see a cap- 
tive, apparently bound with strong ropes; the badges 
of his captivity. But look more closely and you will 
observe that the knots of the ropes are held in the 
captive’s own hands, capable of being untied by him, 
and impose no restraint whatever upon the cantive, who 
can throw them off and hurl them from him at his 
pleasure, and stand forth. a free man. The courts are 
in much the same condition. For years they have 
been deemed curbed and cabined by legislatures and 
by their own reluctance to act. These have been fet- 
ters, to be sure, but fetters with no bindine force. If 
the courts have a will to act, they may find that they 
have resident within them a potency, which. with the 
hearty cooperation of the bar. is able to purge the pro- 
fession of its dishonest elements and restore it in public 
estimation to the hich position in the commonwealth 
which it deserves and which by right belongs to it. 

Tt is said that there is enouch latent atomic enerev 
in a single glass of water, if released. to generate 200 
horse power for a whole year. There is enouch inher- 
ent power in a mass of earth the size of my fist to Tift 
the German navv from the hottom of the ocean and 
place it on the highest hill in England. There is enouch 
power in the material of a conner penny, to drive the 
Leviathan from New York to Liverpool. So it mav be 
said there is enough latent judicial energy in the courts 
of this state to generate a power which will purse and 
dignify the legal profession not for one vear only, but 
for all time; enough unused potency which, if released, 
can drive the profession forward from a defensive atti- 
tude to one of aggressive and positive action for the 
public good ; enough “inherent judicial nower,” to raise 
that profession from the place of public criticism to 
which it has been consigned, to that high and honorable 
position in public esteem which is its natural and his- 
toric birthright. 


78. In re Richardson, 79 Cal. Dec. 477, 288 Pac. 669, 671 
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EWING GALLOWAY 


Today, wise manufacturers, business men, prop- 
erty owners and individuals seek the certain 
protection of casualty insurance and fidelity and 
surety bonds against the ever-present hazard of 
financial loss. ¢ It is the height of wisdom to 
specify that your insurance and bonds be placed 
in the Standard of Detroit, already the staunch 
protector of more than a million people. Stand- 
ard’s traditional reputation for prompt, fair 
settlements has been earned during 51 years of 
service, through payment of more than $140,- 
080,000 in claims. ¢ Consult any of Standard’s 
6500 representatives throughout America on 
casualty and bonding needs. You will find the 
Standard agent an able insurance advisor, ready 
to provide competent counsel or service. 


COURT BONDS: Call the local Standard agent for speedy, intelligent 
service on bonds for administrators, executors, trustees, guardians, 
curators, bankruptcy receivers, assignees, appeal, attachment, costs, 
replevin, counter replevin, removal of case from one court to another, 
injunction, arrest, bail or admiralty proceedings. 


STANDARD 
ACCIDENT INSURANCE COMPANY 


of Detroit 





CASUALTY INSURANCE AND FIDELITY AND SURETY BONDS 
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limited to preventing those unfair labor 
practices which affect interstate com 
merce. 

Revenue Bureau’s Tax 
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Internal 


The difficulties in the way of decid 


intricat¢ 
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and legislators 


ing satisfactorily, in advance, 


questions of law might be bettet 


ciated if all attorneys 
had 


ao so 


more experience in attempting to 


especially where the opinions 


must be in writing One place where 


these difficulties have been thorough 


learned by experience is the Bureau of 


Internal Revenue, which is witnessed by 
one of its recently published imeo 
graphs as follows 

“The Bureau is receiving a_ large 
number of requests from taxpayers and 
their counsel for rulings which relate 


to the character and extent of tax ha 


bilities resulting from prospective as 


distinguished from consummated trans- 
actions. Except upon specific authori 
zation by the Commissioner of Internal 


Revenue or as indicated in | below, 


10t complying 


to be 


the established policy of 


with such requests will continue 


followed Rulings will continue to be 
made only under the following cum 
stances : 

“(a) The transaction must be com 
pleted and not merely proposed ot 
planned, except where the law or regu 


determination 


effect of a 


lations provide for a 
the 
proposed transaction for tax purposes, 


1 


Commissioner of the 


as in the case of a transfer coming 
under the provisions of sections 901 
004 of the Revenue Act of 1932, or an 
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of 1934. 
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less of who presents the question 


whether an interested party, attorney 
accountant, tax service, or othe epre 
sentative 

“(d) A request for a ruling must be 
signed by the taxpayer, or in use he 
is represented by an attorney or agent 


the request must be accompanied by 
properly 


Banks, however, 


executed power of attorne\ 





not be required to 


furnish powers ol attorney with respect 


to inquiries affecting their depositors 


‘A copy of a ruling addressed to a 
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taxpayel! Mim. 4309, dated August 


24, 1935 
Inquiries Extant 
The unde 
in and out of Washington, both as 
is that of the 


major investigation now 
Wavy 
to size and subsidization 
om 


\merican Telephone & Telegraph ‘ 


pany. The inquiry also covers all other 


telephone companies doing an interstate 
business including their subsidiaries 
affiliates, 


and all 


associates, holding companies, 
companies in which they have 


indirect financial interest 
then 


any direct o1 


or which have any such interest in 


or in which any of their officers o1 
directors hold any office or exert any 
control, and so forth 

\ few of the subjects m respect t 


which the telephone companies will 
investigated are: corporate and finan 
cial history, capital structure and rela 


tionship to subsidiaries, intercompany 
service contracts 
methods of publishing directories and 


tor adve rtising 


and = transactions 


placing and charging 
therein, cost and sales price of equip- 
ment, reasons for the failure generally 


to reduce telephone rates during th 


vears of declining prices, alleged unfair 
or discriminating practices with respect 
to radio broadcasting o! public speaker 
“hook-ups,” accounting methods ot the 
companies, methods of competition with 
independent telephone companies, sup 
pression of patents, and the expansion 
of the companies into fields other than 
telephone communication 

the other inquiries 


will engage the attention of the 


Some of which 


various 
committees of Congress involve the fol- 
lowing: plans for a new N. R. A., War 
Department practices in the purchase 
of materials, chain store combinations 
both grocery and drug, real estate bond- 
holders’ protective organizations, lobby 
probe especially as to public utilities, 
munitions, air transport companies, cot- 
ton market crash of several months ago, 
a study of the results of the 1934 silver 
purchase act, financial 
of railroads, the Virgin Islands contro- 
and bank- 


reorganization 


fe deral 


proceedings 


versy, judgeships, 


ruptcy 


Letter 
Safeguards for Nominations from the 
Floor 


Editor AMERICAN BAR ASSOCIATION 
JOURNAI 
What happened in Los Angeles in 
connection with the election of the 
President of the Association—the nom! 


nation from the floor of a candidate in 


ypposition to the nominee of the Gen 


eral Council—draws attention to the 


tions 


unwisdom f allowing nomi 





from the floor t it further sa 
guards than the by-laws now pro 
Either the General Coun represe 
ing, as it does, all the States and Ter 
tories, should elect ind not mere 
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present must be developed This ca 


be accomplished eithe 





vote of the General Council final; or 


if this smacks t ich of machi 
rule, bv assigning to each State 

voting power, proportioned in the rati 
that the membership in that State bea 


and by 


each State 


to the membershiy whole, 
allowing those present f1 

only the number of votes t 
that 


apportionment 


to cast 





tat entitled under the 


which 


Furthermore, if yminations from the 


floor are to be tolerated, there should be 
provision for notice in advance, to pre 
vent the politically minded from quiet] 
packing the session at which the elec 
tion takes place essi from whicl 
a large part of the membership in at 


tendance is often absent 


I discard the notior metimes 


sug 


gested of having the officers elected by 


1 


a mail-ballot of the entire membership 
since the members gener 





especiall 





those who do not attend the meetings 
are not sufficiently informed as to the 
various things which should be take 
into consideratior n intelligent se 
lection of the officers of the Associ 
tion 
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tempting to disct r criticize what di 
take place in Los Angeles, but merel 
to point out the possibilitic f what 


might take pla 
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Indiana Association Takes Inherent Power of Courts to 
Organize and Discipline Bar as Main Theme 
of Annual Meeting— Special Session 
on Law Enforcement 


-y EMI { the rebu suf- held equ.pment used by the Bureau, 
R fered at the hands of the Legi were H. H. Reinecke, special agent in 
ire in its efforts to improve the pro- charge of the Indianapolis office, and 
e fi na State Bar Associa K. P. Coffey, head of the technical 
nual meeting at laboratory in Washington. Cecil F. 
| September 6th and 7t Whitehead, President of the Indiana 
e inherent power Prosecuting Attorneys Association, pre- 
e Supre Court to organize, d ided at this meeting, to which trial 
e and inte te the bar im al judges, prosecutors and police officers 
ved with great were invited. 
e than three hu General Hugh S. Johnson spoke at 
Henry M. Dov the annual banquet on the evening of 
| ipolis bar, pointe September 6th on the subject of “What 
at in | is well as in other Constitution Are We Talking About?” 
t! lear f decisiv Those who did not agree with General 
by the eme Court he sub Johnson's views found solace the next 
the of Mri ing address was day in William R. Ransom, President 
Inherent er of the Judiciary of the American Bar Association, who 
interest nnovation ot the took the floor to reply to the former 
a speci: head of the N, R. A. Mr. Ransom at- 
ti ement with two of tended the entire meeting of the Asso- 
- ve G” men ex ciation and spoke informally at several 
b, o the in which the facili ff the sessions 
ind ( the ederal Bure 
ate - P 1) par ent 
t oa cal ¢ 





News of the Bar Associations 


lred C, Gause, former member of the 
Indiana Supreme Court and a leader oi 
the Indianapolis Bar, was elected Presi- 
dent of the Association, succeeding 
Wilmer T. Fox, of Jeffersonville. <A\l- 
bert H. Cole, of Peru, was elected t 
the vice-presidency, the office from 
which Judge Gause was advanced. New 
members of the Board of Managers 
are: Ist District, Ray C, Thomas, Gary ; 
2nd District, John W. Kitch, Ply- 
mouth; 4th District, Abram Simmons, 
Bluffton; 5th District, Donald  F. 
Elliott, Kokomo; 10th District, Will 
I’, White, Muncie; 11th District, Bart- 
lett H. Campbell, Anderson; 12th Dis- 
trict, Joseph G. Wood, Indianapolis; 
and Member-at-Large, Wilmer T. Fox, 
Jeffersonville. 

The meeting was the most enthusi- 
astic and best attended in the history 
of the Association and both an increase 
in the membership and improvement in 
the financial affairs of the Association 
were reported. The plans and policies 
advanced during the sessions are ex- 
pected to be pushed to conclusion at 
the midwinter meeting which will be 
held in Indianapolis some time in Janu 
ary. 

Puomas C, BAtTcuEtLor, Secretary. 


7 aan Page Meee Mississippi State Bar Meets in Historic Natchez —Com- 


pipe wonder gee ey Lae ce mittee’s Recommendation for Appointive Instead of 
be Elective Judiciary Results in Tie Vote— 


re 
t | 
” T i thirtieth annual meeting of the 
‘cl Mississippi State Bar was held in 
Natchez on September Sth and 6th. 
. Che convention was called to order by 
the president, Major W. Calvin Wells, 
ug and the invocation delivered by Rev- 
bi erend G. D. Booth. Hon. C. F. Engle 
Ip of the Natchez Bar, on behalf of the 
Il City of Natchez and the Adams County 
e Bar, delivered an address of welcome 
the Hon. Stokes V. Robertson responding 
be on behalf of the Mississippi State Bar. 
a Hon. W. Calvin Wells, President, in 
his own inimitable manner delivered 
an interesting and instructive addres 
which dealt with the principal acts of 
al Congress during its last session, show- 
di ing the trend of the National Govern- 


ment during this period of change and 
progress. This address was most timely 
and appropriate to the occasion, being 
1 result of exhaustive and painstaking 
study and research on the part of the 
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Chancellors of State Organize 


speaker. It was received with warm 
applause. 

The principal speaker of the conven- 
tion was Hon. Leon Green, Dean of the 
Northwestern University School of 
Law, Chicago, whose subject was “Thx 
Administrative Process.” He discussed 
the attack which has been under way 
for some years, and which is growing 
both in volume and intensity, upon 
what may be called the administrative 
process in democratic government. 
During Dean Green's dissertation, 
which was given easily but forcibly, 
close attention was manifested. 

Under the chairmanship of Hon 
John Brunini the committee on attor- 
neys’ fees recommend that a perma- 
nent committee be named to continue 
the investigation of the subject. 

\ special committee appointed to 
consider the question of providing for 
the selection of an additional member 
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EVERETT 


Hon. F. E. 


President, Mississippi State Bar 





to the Supreme Court recommended 
that no further steps be taken to create 
an additional judgeship. 

Hon. F, E. 
committee to study the question « 
change in the manner of the selection 
of judges, reported for the committee 
and recommended that the State Bat 
approve the repeal of the sections of 
the State Constitution relating to the 
election of judges of all courts and the 


Everett, chairman of the 


[a 


adoption of amendments providing fot 
the appointment of all judges by the 
Governor from a list of names of law- 
yers recommended by the State Bar for 
Supreme Court judges, and from a list 
of names approved by the bar of the 
districts or counties for district judges, 
chancellors and judges. The 
vote on this report resulted in a tie; 
the president declined to vote and the 
matter was carried over to the next 
annual meeting. 
The State Bar 
favoring the appointment of 
tee to endeavor to have passed by the 
1936 session of the Mississippi State 
Legislature, a bill memorializing the 
United States Congress to provide for 
a commissioner to hear the War Risk 


county 


went on record as 


a commit- 


Insurance claims of veterans against 
the United States government. 

\ permanent organization of the 
Chancellors of the state was established 
with Hon. R. W 
as chairman and Hon. D. M. Russell 
After dis- 


cussion of various and sundry matters 


Cutrer of Magnolia 
of Gulfport as secretary. 


relating to procedure in chancery court 
a meeting of the chancellors was called 
to be held in Jackson on the first Mon- 
day in January, 1936. 





Hon. Will Shafroth, Director of the 
National Bar Program, brought to the 
convention greeting from the American 
Bar Association, and urged the cooper- 
ation of the State Bar with the Ameri- 
can Bar Association, particularly in its 
important work of framing a more rep- 
resentative national organization of 
lawyers. 

For the ensuing year the State Bar 
of Mississippi will be under the leader- 
ship of the following officers, who were 
unanimously elected: Hon. F. E. Ever 
ett of Indianola, President; Hon. John 
Kyle of Sardis, First Vice President: 
fon, 3G. 
Vice-President. 

The President-elect, 
Everett, has been an able member of 


Mize of Gulfport, Second 
Judge F. E. 


the State Bar commission for the past 
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North Carolina Holds Meeting During Boat Cruise from 
Norfolk to Nova Scotia—Plan So Successful It 
Will Be Followed Next Year—wNational 

Bar Program Endorsed 


HE thirty-seventh annual meeting 
of the North Carolina Bar Asso- 


ciation was in the nature of a Conven- 
tion Boat Cruise from Norfolk to Nova 
Scotia August 17-21. Holding meet- 
ings on water proved to be a most de- 
lightful innovation, so much so that it 
was decided to go on another conven 
tion cruise in 1937, 

The annual address was made by the 
President, C. W. Tillett, it. of Char- 
lotte, on “The Problem of Crime—A 
Social Responsibility of the Legal Pro 
fession.” 

At Halifax, a reception and tea was 
given by officials of the Nova Scotia 
Barristers’ Society. An exchange of 
felicitations was made by Hamilton C. 
Jones, Chairman of the Executive Com- 
mittee, on the part of the North Caro- 
lina Bar Association, and by Hon. J 
H. MacQuarrie, Attorney General of 
Nova Scotia, and A. A. Dysart, K. C. 
Premier of New Brunswick, The prin- 
cipal address of the Convention was 
made by Thomas Reed Powell, Pro- 
fessor of Constitutional Law, Harvard 
University, on “Some Aspects of Con- 
stitutionalism and Federalism.” Attor- 
ney General A. A. F. Seawell, in an 
interesting address, outlined a proposed 
State Department of Justice for North 
Carolina. 

Round 
ducted by E. 
Winslow on 
Our Court System,” and by Prof. Al- 
bert Coates on “Suggested Changes in 
Our Code of Criminal Procedure.” 


table discussions were con 
Earle Rives and F. E. 


“Suggested Changes in 


\t the annua 
land Van Winkle 
master, the princij 
by Hon. Cecil C 


trict Attorney, Spa 


aanquet, with 


Kings 
as toast 
al address was mack 
Wyche, U. S. Dis 


rtanburg, S. C., wh 


entertained the assemblage in a high] 
humorous vein. Short responses wet 
made by Prof. Thomas Reed Powell 
L. T. Hartsell, of Cones and Irvi 
B. Tucker of Whiteville 

Kesolutions endorsing 
the National ram of tl 


American Bar 


J. MELvILu 


President, North Carolina Bar Association 





and favoring 
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creation ot State Department of 
ustice, the appointment of committees | 
the anti-lynching 





study strengthen1 


no 
ne 





the revisal of North Carolina Cor- | 
ration Law, and the creation of a | 
r Bar. \nother resolution re- | 
ested the Governor to name a com- 
ission to make a study of the crime | 
tuation and make recommendations for 
ealing with the problem. 
The foll ¢ new ofhcers were 
cted for the coming year: J. Mel- 
Broughto1 Raleigh, President; 
vin B. Tuck {f Whiteville, Guy V 
berts, of irshall, and J. Frank 
lackler, of Wilmington, Vice-Presi- 
ents. Hent M. London, of Raleigh, 
iS reelecte Secretary-Treasurer. 
red I. Sutton, of Kinston, and Allston 
Stubbs, of Durham, were elected on | 
» Executive Committee, the hold-over | 
rembers being E. Earle Rives (Chair 
nan) of Greensboro, B. M. Covington 
Wadesbor Nat S. Crews of Win 
n-Salem, and | | Winslow of 
: cky Mount 
Henry M. Lonpon, Secretary | 


State Bar Meets Popular Demand | 
From Oklahoma State Bar Journal, 


ingust ) 


For some time there has been under 
by 


liscussion Board of Governors, | 
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the feasibility of establishing the sec- table discussion of the problems con- 
tion system of the State Bar, following fronting the legal profession, and the 
in the main the section system of the different branches of the law. 
American Bar Association which has Consequently, on July 27th, at a meet- 
proved so popular among the legal pro- ing of the Board of Governors in Okla- 
fession; the idea being that there be oma City, there was created, as a be- 
created sections of the different phases ginning, five sections, the Board believ 
or sub-divisions of the law and practice, jing that the sections created were the 
each to be self-governing and to hold ones which were of paramount interest 
separate meetings at least once a year to the legal profession of the State. 
during the annual meeting of the State 
Bar, studying the different phases of 
law and practice and looking toward the 
advancement and improvement of the (3) Insurance Law. 
same, providing a medium for round (5) Real Estate Law 


The sections created were as follows 
(1) Criminal Justice. (2) Taxation 
(4) Probate Law 


nnn 
QO. What is your advice 


regarding automobile 
insurance? 


A. LUMBERMENS, for 
two reasons— 


THE LOGICAL ANSWER TO 
AN IMPORTANT QUESTION 


First and foremost you require security for your client's 
investment in insurance. You need a company that will 
unquestionably be on hand to make immediate settlement 
or to pay the bill if a long drawn out court case goes against 
the client. Second, you wish to conserve his resources or 
estate by seeking the lowest possible expenditure for the 
greatest possible protection. 


FIRST—Security 


Lumbermens 23-year-old record of uninterrupted increases 
in assets, premium income, net surplus and dividends to 
policyholders, indicates a sound financial background and 
good management. 


SECOND—Economy 


Lumbermens, being a mutual company, has paid dividends 
to policyholders every year since organization. Dividends 
have never been less than 21% of the annual Automobile 
public liability and property damage premium (except com- 
pulsory). This brings auto insurance cost to the lowest 
possible cost commensurate with sound business practice. 


LUMBERMENS MUTUAL CASUALTY COMPANY 
Home Office: Mutual Insurance Building, Chicago 


WORLD'S GREATEST AUTOMOBILE MUTUAL 
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r YO create business for its agents 
and brokers, the Maryland Casu- 
alty Company advertises with full 


ages in national magazines of nearly 
pages in national magazin f nearly 


a million monthly circulation. 


For the past year these messages, 
appearing regularly in Time, Forbes, 
Business Week, Fortune and Nation's 
Business, have aimed to open for 
Maryland agents the doors of the most 


substantial cross-section of business 


and industry and a preferred group of 
American homes. 

Advertising of this character means 
added premium volume for the 10,000 
agents who represent The Maryland. 
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Vorth Dakota State Bar Association Holds Successful and ®*4ze!! discussed the workings of the 
Well Attended Meeting—Resolution Regarding Law 
Lists Referred to Executive Committee for Report 


r HE 1935 Annual Meeting of the 
State Bar Association of North 


kota convened at Grand Forks on 
ptember Ot The attendance was 
ual to the average of past meetings 
recent years, every part of the state 
ng well represented. The meeting 
is called t at ten o'clock A. M.. 
eptember ot sident C. L. Foster, 
marck, pre Following an in- 
cation, the members were welcomed 
Hon. Henry G. Owen, City Attor- 
of Gran rks, who, besides ad- 
sing a reeting to the visi- 
presente etter of welcome from 
fon. E. A. Fladland, Mayor of Grand 
rks. Hon. M. A. Hildreth, Fargo, 
ce President of the Association, re- 
nded to t greeting. 
The annua idress of the President, 
ven by Hon. C. L. Foster, was char- 
erized by t incerity and straight 
nking for v 1 he is known and 
imired by the members of the Bench 
nd Bar next paper, entitled 


orward the Light Brigade,” dwelling 


1 the duties and privileges of citizens 
general and of members of the Bar 
n particular, under the Constitution, 


Hon. Martin C. Fred- 


vas presented by 
followed 


ricks, Jamestown; and was 
paper by Dr. J. D. 


lent of the State Hos- 


an intere 
arr, Superint 


tal at Jame on the subject of 


town, 
1ental diseases 


In the afternoon the members were 


rivileged to hear a most instructive 
paper by Dean O. H. Thermodsgard, 
the College of Law, State Univer- 


tion with the report of 

Education and Ad- 
nission to the Bar. Mr. Edward J. 
levitt, LL.B., N. D. 1935, presented an 
nthusiastic dis 
rogress of the Junior Bar as organized 
An instructive 


e Commiuttec 


ussion of the aims and 
t the State University, 
procedure and practice, 
aling with the methods of the Law 
resented by Mr. S. B. 
of Law of that in- 





ce, was 
“everson, Pro ressor 
titution, 
banquet the presiding 
s Hon. Tracy R. Bangs, 
th Dakota Bar. Hon. 
E. Birdzell, Chief Counsel of the 
eposit Insurance Corporation, now of 
Vashington but formerly a member of 
the North Dakota Supreme Court, 
greeted old friends and spoke of his 


ybservations and experiences at Wash- 


At the annual 
toastmaster 


ean of the Not 





Kay Hart Photo 
M. A. HILDRETH 
President, State Bar of North Dakota 





ington from the point of view of one 
who has been .on the scene and close to 
the center of governmental activities. 
Dean D. J. Laing, of the Division of 
the Humanities of Chicago University, 
spoke in a most entertaining manner on 
the subject of “The Education of a 
Lawyer.” His opening remarks pro- 
duced a storm of laughter and applause, 
continued more or less during the 
course of his address, but he did not 
neglect to present his views from a 
serious and philosophical standpoint on 
his subject. 

On September 7th the Association 
was favored with an address by Mr. 
Frank L. Glotzbach, of the Federal 
Housing Administration, detailing the 
methods and purposes of that depart- 
ment of the New Deal. In the course 
of the meeting Hon. Frederick H. 
Stinchfield, of Minneapolis, Minnesota, 
addressed the members in behalf of the 
American Bar Association, his subject 
being the co-ordination of Bar organi- 
zations and their activities. This is a 
subject which will receive special atten- 
tion during the coming year and one of 
recognized importance in the profes- 
sion. 

In the afternoon of September 7th 
Hon. George Claussen, of the Iowa 
Bar, and a former Chief Justice of the 
Supreme Court of that state, delivered 
a thoughtful address on the subject of 
“The Futility of the Law.” Judge L. E. 


Deposit Insurance Corporation. 

The Annual Meeting was successful 
in every respect except one, namely, 
that the program was too full to permit 
of extensive discussion of the reports 
of standing committees. 

At the election of officers Hon. M 
A. Hildreth, Fargo, was unanimously 
elected Mr. Hildreth has 
been in the active, general practice of 
law for many years and during all of 
that time he shown the 
interest and activity in State and Ameri- 
can matters. His 
career as a lawyer has included many 
years’ service as United States District 
Attorney in North Dakota; as Judge 
Advocate General of the North Dakota 
National Guard; and a military career 
as an officer in the Spanish-American 
war. Hon. Charles J. Murphy, of 
Grand Forks, was elected Vice Presi 
dent, also unanimously, and B. F, Til 
lotson was elected to himselt 
as Secretary-Treasurer. 

One of the more or less controversial 
subjects arising at the meeting was pre- 
sented in the form of a resolution with 
respect to law lists wherein an esti 
mate of the ability, financial standing, 
etc., of practicing attorneys is pub- 
lished. The matter was referred to the 
Executive Committee for consideration 
and report at the next meeting. Other 
committee reports were ordered printed 
in the Annual Number of Bar Briefs 
and referred to appropriate committees 
or postponed for consideration at the 
next annual meeting. 

B. F. Tirtiorson, Secretary 


President. 
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Integration of the Bar for Further Study and In- 
structs Committee to Present Alternative Plan 
for a Voluntary Federated Bar Along 
with Plan for Integrated Bar 


[ THE Annual Meeting of the 
A Yhio State Bar Association at Co- 
lumbus, June 27-29, a resolution, pre- 
sented by Dean H, W. Arant of the 
Ohio State University College of Law, 
was passed requesting the American 
Bar Association to continue the excel- 
lent work being done by its National 
Bar program, and that the American 
3ar Association place before the Bar of 
the United States a definite plan for 
better organization of the profession on 
a national scale and for the creation of 
closer relationships between local, state 
and national associations. 

For over fifty years the Ohio State 
Bar Association has held its summer 
annual meetings at a summer resort on 
Lake Erie, but this year, due to several 
circumstances, the Executive Commit- 
tee determined to hold the Association 
summer meeting at Columbus. Not- 
withstanding rumblings of discontent in 
certain sections of the state, the meet- 
ing at the central location resulted in 
increased attendance and a more diver- 
sified registration, approximately 1,000 
members of the Bar having been pres- 
ent at the Columbus Annual Meeting. 

The report of the Committee on In- 
tegration of the Bar through Judicial 
Order, submitted by chairman and for- 
mer State Bar President Robert Guin- 
ther of Akron, presented a proposed 
journal entry for consideration before 
presentation to the Supreme Court. 
After extended, and at times acrimo- 
nious, debate revolving around parlia- 
mentary procedure, a motion sponsored 
by Joseph L. Stern of Cleveland, for- 
mer president of the Cuyahoga County 
sar Association, was adopted providing 
that the report be referred back to the 
committee; that the committee be con- 
tinued and be enlarged to the number 
of six from each of the nine appellate 
districts; that it be known as “Commit- 
tee on Bar Integration or Reorganiza- 
tion”; and that such committee con- 
sider, study and report to the Associa- 
tion, in conjunction with a plan of inte- 
gration of the bar, an alternative plan 
of reorganization along the lines of a 
federated State Bar, with a voluntary 
membership consisting of local bar 
associations and individual members of 
the bar; and that the committee be di- 
rected to report its findings to the Asso- 
ciation for final action. 

The Constitution of the Ohio State 


CHARLES W. RACINE 
President, Ohio State 


3ar Association 








3ar Association was amended by pro- 
viding for the establishment of a Junior 
Bar section, whose membership is to be 
limited to lawyers in the practice not 
more than ten years. 

The Legal 
through its Chairman, Grauman Marks 
of Cincinnati, reported that the Ohio 
Supreme Court had amended its re- 
quirements for admission to the Bar by 
abolishing registration for study of law 
under an attorney after September 1, 
1935, and requiring applicants for ex- 
amination to have LL.B. degrees from 
law schools approved by the American 
Bar Association or a member of the 


Education Committee, 


newly created League of Ohio Law 
Schools, after September 1, 1939. 

The Friday evening banquet was ad- 
dressed by the President of the Ameri- 
can Bar Association, Scott M. Loftin 
of Jacksonville, Florida, upon the Na- 
tional Bar Program. 

President George W. Spooner, in his 
address, condemned the few self-styled 
leaders of the bar who delight in win- 
ning applause from the uninformed and 
unthinking by holding up to public 
ridicule the profession of the law be- 
cause a few lawyers have gone wrong. 
He declared it to be as much the duty 
of the Bar to protect its members from 
unjust charges and undue publicity con- 
cerning them as it is to prosecute the 


guilty. After referring to the depres 


sion and the accompanying chang: 


facing the people, President Spooner 


called upon the bar to restudy the Fed 


eral Constitution, defend it courageous), 


and propose a plan to organize socia 
processes to establish justice and pri 
mote the general welfare 

General sessions of the Ohio Associa 
tion Annual meeting were addressed b 
Professor Thomas ‘ Lavery ot Uincin 


nation “Trends in ¢ stitutional Law; 
Howard L. 
“The Ohio Inher 


by Professor W. W. Dawson of th 


Barkdull of Cleveland on 





ance Tax Law,” an 


Law School of Western Reserve Uni 
versity, Cleveland, on 
tion of 
upon a new act 


he “Simplifica 
ure,” based 


proposed by the State 


Appellate 


Bar Association and effective 


January 

1, 1936. 
The Committee on Judicial Adminis 
tration and Legal Reform, through it 
chairman, W. |]. Stevenson of Cleve 


land, and its sub-chairman, George R 


Murray of Dayton, reported the result 
of a questionnaire to 3,400 Ohio law 
yers on the election or appointment oi 
judges and different plans for creating 


a body to propose names of appointive 


candidates; 1,700 ballots were returned 
appointed Su- 
preme Court judges and 81% favored 
appointed judges of the Court of Ap- 


of which 83% favored 


peals. A similar questionnaire to Ohi 


newspapers showed 70% for appointed 
Supreme Court judges and 68% favor- 
uurt of Appeals judges. 
he committee was directed to prepare 
( hio 
Constitution providing for the appoint- 
ment of judges for those two reviewing 


ing appointed Ce 


a proposed amendment to the 


courts, which proposal is to be consid- 
ered by the Association at its January 
1936 Midwinter Meeting, together with 


the question whether the Association in 
meeting shall commit itself to ap- 
pointive or elective judges. 

Judicial Adminis- 
tration and Legal Reform disapproved 
judges selected by popular 
election and the committee was relieved 
of further consideration of the matter. 
The committee was directed to study 
further a plan for staggering judicial 
terms of judges in localit 

be elected. The 
committee was also directed to prepare 


The Committee on 


pensions for 


ies where two 
or more judges are to 


an amendment to the State Constitu- 
tion permitting the designation of sub- 
stitute judges in case of disqualification 
or incapacity of Supreme Court judges. 

The committee also disapproved a 
recodification of the Ohio laws and its 
recommendation was adopted. This 
committee, originally proposed 
abolishing the office of justice of the 
peace and creating commissioners under 
the Court of which 


which 


Common Pleas, 
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posal w efeated in the General 
sembly, wa ected to prepare and 
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} mar I ecuting Att 
evs O¢ epl D. Stecher of 
Toledo was s Chairmar the 
lv create | Sect Ay 
rew S. Iddins f Dayton was elected 
the Execut Committee for three 
ears and Walter S. Ruff of Cant and 
foward | ll of Clevelat é 
reelected as members of that commit 
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tl Executive Committee 
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Annual Reports 
of the 


American Bar Association 
Volumes 50 to 57 
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Each report ntains proceedings of 
the Annual M g r the particular 
ear, the ad delivered, < mitte¢ 
nd section reports and proceedings 
rembership directory and historical data 


f interest to members of the Associa 


tion 
Limited storage facilities make 
ecessary tor e the supply t extra 
opies of ref r 1925, 1926, 1927, 
1928, 1929, 1930 1 and 1932 which may 
e purchased by members of the Asso 
ation at $1.00 per copy, postpaid 
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If you could phone the best 
briefer you know and say, “I 
have a case on such and sucha 
Send me up a com- 
plete brief,” you wouldn’t spend 


much time in briefing cases. 


@ American Law Reports 


is a collection of 9,790 exhaus- 
tive briefs on live questions of 
law. The average cost to you 


is a trifle over 6c per brief. 


If you’d like to see just how 
A.L.R. will fit into your prac 
tice send for our brochure “A 
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A.L.R. Service Through Anno 
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South Dakota State Bar Meeting Has Preservation of Safe- 
guards and Guarantees of Constitution as Keynote 


Former Secretary of War Hurley Makes Address 


HE fifth annual meeting of the 
State Bar of South Dakota, was 
held in Watertown, August 29th and 
30th. The program was one of consid- 
erable interest 

The keynote of the meeting was the 
necessity for the preservation of the 
constitution, its safeguards and guar- 
antees and its division of powers. In 
his annual address, President George J. 
Danforth made a strong appeal for con 
stitutional government, and was fol- 
lowed in the afternoon of the same day 
by Mr. Charles R. who 


strongly criticized the attempted regi- 


Fowler, 


mentation of the citizens of this coun- 
try in his address on “Nationalization 
by Coercion.” 

The 
rick J. 


War, made 


Honorable Pat- 
Secretary of 


following day 
Hurley, former 
a stirring speech on “The 
which he 
Dakota 


constitutional 


Road to Despotism” in 


warned the lawyers of South 
that abandonment of 
principles opened the way to dictator- 
ship. His eloquent appeal was very 
enthusiastically 

The address of 
by George W. Case, 
Codington County Bar Association, and 
the response was given by D. J. 
O’Keeffe, Vice President of the State 
sar. 

Mr. Will Shafroth, Director of the 
National Bar Program of the American 
jar Association, spoke briefly on the 
important work which lies ahead this 


received, 
welcome was given 
President of the 


coming year in the development of con- 
crete plans for better and more repre- 
sentative national organization of the 
bar. 

An interesting and scholarly discus- 
sion of the tax situation in South Da- 
kota was given by Hon. W. C. Welch, 
State Director of Taxation. 

Dean Marshall McKusick of the 
South Dakota University Law School 
reported for the Legal Education Com- 
mittee and recommended that the pres- 
ent requirement of a high school edu- 
cation should be completed before com- 
mencement of the study of law, and 
this recommendation was approved by 
the Association. Dean McKusick stated 
that it is intended that a bill providing 
for two years of college education as 
a qualification for taking the bar exam- 
inations shall be introduced at the next 
legislative session. 

Mr. M. Q. Sharpe, reporting for the 
Grievance Committee, announced that 
active work had been carried on during 
the vear and that good results had been 


D. J. O'Keerre 
President, South Dakota State Bar 





through the employment of 
paid investigators in several cases. 

Judge Van Buren Perry reported for 
the Judicial Council, and stated that a 
number of its 
criminal law and procedure had been 
passed by the legislature. <A 
mendation of the Council providing for 
the examination of jurors by the court 
was vigorously debated by the meeting 
and was laid on the table. 
nounced that the matter of giving the 
judge the right to comment on the evi- 
dence is now under consideration by 
the Council and will be brought before 
the Association next year. 

The annual dinner held at the Lin- 
coln Hotel was featured by the address 
of Harvey T. Harrison of Little Rock. 
Arkansas, on “My Country ’Tis of 
Thee—a Worm’s-Eye View of the 
American Scene.” Mr. Harrison has 
been guest of the Association before 
and on this occasion repeated the great 
success which he enjoyed on his first 
visit. 

The registration at the convention 
was 193, which with the presence of the 
ladies brought it up to more than 250, 
one of the largest meetings in the his- 
tory of the Association. 

The following officers and commis- 
sioners were elected for the ensuing 
year: President, D. J. O’Keeffe, Pierre; 


obtained 


recommendations as to 


recom- 


It was an- 





“Caveat Emptor” 


Modern merchandising has _substi- 
tuted for the old maxim Caveat 
emptor the slogan “the customer is 
always right.” And_ statutes have 
prescribed qualifications designed to 
protect the public for those entering 
many of the professions. But in most 
of the states little or nothing has 
been done to guarantee the lawyer and 
his client that one practicing the pro- 
fession of shorthand reporter be 
skilled in that art. It is the part of 
wisdom to select general reporters of 
experience and recognized standing for 
depositions and trial work, and to urge 
upon the courts where the official sys 
tem prevails the appointment of such 
qualified reporters. The NATIONAL 
SHORTHAND REPORTERS AS- 
SOCIATION aids bench and bar by 


urging higher reporting standards 


\. C. Gaw, Secretary, 
Elkhart, Indiana 

Have it reported 
“The Record 

Never Forgets. ' 








NEW and USED LAW BOOKS 


> 


New catalog No. 72 sent request 


Libraries appraised 
ILLINOIS BOOK EXCHANGE 


(Established 1904) 


337 W. Madison Street Chicago 











Vice-President, R. F. Williamson 
Aberdeen; Secretary, Karl 
Pierre; Treasurer, L. M 
Belle Fourche. 

Board of Bar Commissioners: First 
Circuit, W. W. French, Yankton; Sec- 
ond, Roy E. Willy, Sioux Falls; Third. 
John H. Hanten, Watertown; Fourth, 
B. W. Baer, Woonsocket; Fifth, 
George H. Fletcher, Aberdeen; Sixth, 
C. E. Noel, Highmore; Seventh, George 
Williams, Rapid City; Eighth, Charles 
R. Hayes, Deadwood; Ninth, H. ] 
Bushfield, Miller; Tenth, H. C. West- 
phal, Gettysburg; Eleventh, H. O 
Lund, Colome; Twelfth, Frank P. Kin- 
ney, Lemmon; at large, George Philip 
Rapid City; R. A. Dunham, Clark 
J. T. Medin, Sioux Falls. 


Simons 


Binder for Journal 
The Journal is prepared to furnish a 
neat and serviceable binder for current 
$1.50. The 


price is merely manufacturer's cost plus 


numbers to members for 


expense of packing, mailing, insurance 
etc. The binder has back of art buck 
ram, with the name “American Bar As- 
sociation Journal” stamped on it in gilt 
letters. Please send check with ordet 
to Journal office, 1140 N. Dearborn St., 
Chicago, Ill 
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